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TO  THE  READER. 


More  than  twenty  years  have  elapsed 
since  the  essay  now  submitted  to  the  public 
was  announced  by  Mr.  Butler  in  one  of  his 
valuable  notes  to  the  octavo  edition  of 
Coke  on  Littleton.  At  that  time  one  half 
only  of  the  volume  had  been  written,  and 
that  half  was  in  an  imperfect  state.  * 

In  the  interval,  every  authority  which  has 
occurred  has  been  enlisted  into  the  service 
of  this  work.  Though  merger  be  the  sub- 
ject, yet  in  truth  and  in  effect  the  volume 
contains  a  Treatise  on  Estates,  and  may  be 
considered  as  an  essential  part  of  the  un- 
dertaking, in  which  the  author  is  engaged. 

Though  merger,  in  itself,  is  an  abstruse 
subject,  yet  any  one  at  the  most  early  age 
of  his  studies,  may  safely  take  this  volume 
into  his  hands,  and  peruse  it  as  an  elemen- 
tary treatise ;  and  as  the  means  of  adding 
to  the  stock  of  knowledge  which  he  has  to 
acquire  in  the  progress  of  his  studies.  With- 
out pursuing  this  mode  of  treating  the  sub- 
ject, the  learning  of  merger  would  not  have 
been  interesting,  though  highly  useful.  The 


Yiii  TO  THE  READER. 

volume  now  contains  at  least  three  thousand 
propositions,  on  subjects  of  every  day^s 
occurrence;  and  there  is  scarcely  a  proposi- 
tion throughout  the  work  which  will  not  be 
found  useful  even  in  the  earlier  part  of  the 
student's  career. 

Although  some  errors  will  no  doubt  be 
discovered  in  this  work,  yet  in  detailing  the 
language  of  reports  and  of  text  writers  an 
attempt  has  been  made  to  caution  the  rea- 
der against  those  errors  into  which  he  might 
be  led,  by  positions  which  are  doubtful,  or 
are  supposed  to  be  over-ruled,  or  not  to^be* 
well  founded- 

This  is  a  very  important  part  of  an  ele- 
mentary work ;  and  one  which  cannot  be 
too  generally  introduced, .  or  carefully  ob- 
served. 

Should  the  reader  derive  as  much  benefit 
from  the  perusal,  as  the  author  has  in  the 
compilation,  of  this  volume,  the  end  which 
he  proposed  to  himself  will  have  been  fully 
attained. 

There  are  a  few  verbal  and  literal  errors 
of  the  press,  and  some  of  the  author,  which 
the  reader  will  easily  correct  ;  in  particu- 
lar he  should  insert  eeguztas  for  (equitus,  and 
valorem  for  vakntiam. 

7»  Lincoln^s  Inn,  New  SquarCi 
Ist  Sept.  1810. 
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ON  SURRENDERS, 

nrcLVDma 

MERQER. 
INTRODUCTION. 

THE  surrender  of  estates,  and  the  form 
of  the  instrument  of  surrender,  will  be  the 
subject  of  this  volume. 

As  the  merger  of  the  estate  to  be  sur- 
rendered, forms  a  circumstance  in  the  de- 
finition of  a  surrender,  the  law  of  merger 
of  estates  is,  of  consequence,  intimately 
connected  with  the  law  of  surrender. 

Besides,  the  law  of  merger  is  in  itself  a 
curious  and  interesting  learning,  scattered 
in  the  books,  and  not  collected  with 
scientific  skill,  or  in  a  detailed  manner  in 
any  wt)rk  :  also,  as  this  subject  will  be 
found  worthy  of  notice,  in  proportion  as  it 
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is  thoroughly  understood,  the  first  and  a 
large  part  of  this  volume  will  be  devoted 
to  a  review  of  the  learning  applicable  to 
merger.  This  will  be  done  from  the  fullest 
conviction, that  its  importance, illustrated  as 
it  will  be  with  observations  leading  to  prac- 
tical conclusions,  will  engage  the  attention, 
and  invite  the  study  of  those  for  whose  use 
this  work  is  designed.  !No  subject  has 
engaged  more  of  the  author's  attention  for 
the  last  twenty-five  years,  or  received  a 
greater  portion  of  his  research. 

To  the  conveyancer  in  particular  this 
learning  is  of  high  importance.  The  security 
and  sometimes  the  foundation  of  a  title, 
depends  on  this  learning ;  and  now,  since 
the  practice  of  procuring  an  assignment  of 
outstanding  terms,  to  protect  the  inheritance, 
is  so  generally  adopted,  this  learning  fre- 
quently decided  the  inquiries  necessary  to 
be  made  for  existing  incumbrances.  Some- 
times also  the  advantage  of  priority,  as  be- 
tween incumbrances,  (a)  will  be  lost  for  want 
of  sufiicient  caution  in  the  application  of  this 
head  of  the  law.  That  titles  are  open  to  ob- 
jections, or  free  from  them,  is  a  conclusion 
frequently  to  be  drawn, on  a  review  and  con- 
sideration of  this  subject.  Gentlemen  engaged 
in  the  other  departments  of  the  profession. 


(a)  Haeket  ▼,  Strong,  2  Str.  689. 
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have  some,  though  perhaps  not  equal  occa-> 
sion  to  be  intimately  acquainted  with  this 
learning,  {b)  That  an  action  of  ejectment,  or 
of  waste,  may  or  may  not  be  maintained  ; 
that  an   estate  shall  be  considered  as  held 
in  possession^  or  in  reversion,  or  in  remain- 
der ;(c)  that  a  subsequent  mortgagee  for  a 
valuable  consideration, and  without  notice  of 
a  former  mortgage,  shall  prevail  over  the 
prior  mortgagee,  by  obtaining  a  conveyance 
of  a  legal  estate,  anterior  in  point  of  time, 
or  the  order  of  its  limitation,  to  the  estate 
vested  in   the   first  mortgagee ;  that  judg- 
ment in  a  writ  of  dower,  shall  be  with  a 
cesser   of  execution,  during  a  term  or  not ; 
that  there  is  or  is  not  a  complete  right  in  a 
husband  to  curtesy,  or  in  a  wife  to  dower ; 
that  a  writ  of  right  may  or  may   not  be 
maintained ;  that    a  common   recovery  is 
good  or  bad  ;   that  the  demandant's  writ 
may  be-  abated  or  not ;  that  a  joint-tenancy 
is   or  is    not   severed  ;  that  a  contingent 
remainder  is  or  is  not  destroyed,  or  does  or 
does  not  admit  of  destruction ;  that  pre« 
ference  shall  be  given  to  the  heii-s  on  the 
part  of  the  &ther,  or  of  the  mother ;  that 
the  heir    of  the  purchasing    ancestor,   or 
the  heir  of  the  person  last  seized,  shall  suc- 


{b)  Co.  Lit  273.  b.  33S.  b.  Com.  Dig.  Siirr.  I^  2. 
(c)  WiUoughby  Yk  Willoughby,  1  Term  Rep.  768.  1  ColU 
Jaridica,  837. 
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ceed  to  the  estate ;  that  the  present  owner 
deriving  his  title  partly  under  an  intail, 
and  partly  by  descent  of  the  expectant  fee, 
shall  hold  the  lands  charged  with  the  debt» 
of  his  ancestor,  or  discharged  from  the 
same  ;  that  a  tenancy  by  copy  of  court 
roll  has  ceased  ;  that  a  conveyance  is  oper- 
ative, are  conclusions  which  must  be  drawn 
in  a  great  variety  of  instances  ;  and  it  will 
happen  more  frequently  than  is  generally 
supposed,  that  these  conclusions  cannot  be 
drawn  without  reference  to  the  law  on  the 
merger  of  estates.  That  these  and  other 
considerations  of  the  same  nature  arise  out 
of  this  learning,  will  appear  from  a  perusal 
of  this  essay.  The  necessity  then  of  study- 
ing a  head  of  law^-  involving  so .  iriany  im- 
portant considerations,  Ms!  :too  dbvidus  to 
require  a  recotomendation  enforced  in 
strong  tfef ins.  Perhaps  itinay  beadyauced, 
that  few  subjects  are  more  deserving  of 
investigation  ;  and  it  is  well  known,  that 
few  have  received  a  smaller  portion  of 
attention.  Numerous,  and,  in  many  instan- 
ces, refined  distinctions  arise  out  of  the  law 
relevant  to  this  subject.  Several  points  con- 
nected with  this  learning,  still  remain  open 
for  litigation,  consequently,  they  leave  room 
for  doubt,  and  therefore  merit  inquiry  and 
examination.  On  this  occasion,  as  in  the 
attempts  already  made,  the  author  will  be 
content  to  propose   the   rules,  to  exhibit 
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t|ie  instances  to  which  they  apply,  and 
state  the  circumstances  under  which  dis- 
tinctions arise,  on  the  one  hand  admitting^ 
and  on  the  other  hand  excluding  the  appli- 
cation of  the  doctrine.  This  plan  is  suffi- 
ciently comprehensive  for  his  purpose.  It 
will  enable  him  to  advert  to  the  cases, 
furnishing  examples  of  the  distinctions ;  to 
introduce  the  exceptions,  and  observe  on  the 
points  still  remaining  unsettled.  With  can- 
did and  liberal  men,  the  difficulty  of  the 
subject,  to  be  explored,  only  by  means  of 
intricate  and  unbeaten  paths,  will  be  an 
excuse  for  the  defects  and  errors  they 
shall  discover.  From  those  most  distin- 
guished  for  theif  abilities  and  their  know- 
ledge, he  knows,  by  ejt|)erience,  that  most 
candor  and  libevality  are  to  be  expected. 
They  of  all  others  are  best  qualified  to 
judge  of  the  difficulty  of  writing  a  treatise 
on  thii  subject. 
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CHAP.  I 


On  the  Objects  and  Dejinition  of  Merger. 

The  object  of  merger  is  to  accelerate  the 
possession^  or  at  least  the  estate  ii)  which 
the  merger  takes  place.  This  observation 
will  disclose  the  reason  of  several  of  the 
determinations,  particularly  the  doctrine 
of  the  merger  of  terms  in  each  other. 

A  definition  of  merger  (a)  is  not  easily 
given,  and  it  is  less  easy  to  present  the 
reader  with  an  accurate  and  summary  view 
of  the  circumstances  which  furnish  the  con- 
clusion that  a  merger  has  takenj  place,  {b) 
Sometjfmes  merger  is  described  to  be  when- 
ever a  greater  estate  and  a  less  coincide  and 
meet  in  one  and  the  same  person,  without 
any  intermediate  estate,  whereby  the  less  is 
immediately  annihilated,  or  is  said  to  be 
merged,  that  is,  sunk  or  drowned  in   the 


(a)  Webb  and  Russel,  3  Term  Rep.  402. 
{b)  Hillyard  on  Shep.  Touch.  341. 
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greater,  (c)    ,  Nothing   is  more   clear,  than 
that  merger  is  an  act  of  law  ;  and  it  appears 
entitled  to   the   denomination  of  the  ex- 
tinguishment by  act  of  law  of  one  estate  in 
another  by  the  union  of  these  two  estates. 
To  consolidate  two  estates,   and  confound 
them  into  one  estate,  is  its  effect*  The  estate 
thus  blended,  will  give  the  precise  time  of 
enjoyment,  originally  limited  by  the  more 
remote  of  the  two  estates;  and  no  more.  This 
point  should  be  kept  steadily  in  view.     It 
is  always  to  be  remembered  that  the  estate 
in  which  the   merger  takes  place  is  not  en- 
•  largedby  the  accession  ofthe  preceding  estate. 
After  the  merger,  the  only  subsisting  estate 
continues  precisely  of  the  same  quantity 
and  extent  of  ownership  as  it  was  before 
the  accession  of  the  estate  which  is  merged. 
An  analytical  inquiry  into  the  subject;  will 
prove  merger  to  be  an  act  of  law.  It  will  also 
prove  that  as  far  as  the  person  in  whom  the 
two  estates  unite  is  concerned,  it  extinguishes 
one  estate,  and  attains  this  end  by  confound- 
ing the  time  of  the  prior  particular  estate, 
in  the  time  of  the  next  vested  estate.     These 
observations  shew  that  the  union  of  the  two 
estates  enters  essentially  into  the  definition 
of  merger,  and  is  necessary  to  the  operation 
of  this  act  of  law.     Extinguishment    is  a 
consequence  of  the  application  of  the  doc- 

(c)  2  Bl.  Com.  177. 
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trine.  This  is  to  be  collected  as  a  clear  pro* 
position,  from  the  circumstance,  that  unless 
the  two  estates  unite  so  as  to  become  one, 
and  as  against  the  person  on  whose  tenancy 
this  act  of  law  takes  place,  give  one  entire 
and  undivided  estate,  and  unless  the  former 
of  these  estates  be  extinguished,  or  at  least 
suspended  in  the  more  remote  estate,  the 
prior  estate  is  not  affected  by  the  doctrine 
of  merger.  For  extinguishment,  in  other 
words  merger,  is  the  effect,  while  union  is 
the  cause.  In  Smith  and  Lord  Camelford, 
{d)  the  late  chancellor  gave  a  very  accurate 
description  of  the  effect  of  merger,  in  observ- 
ing that  the  estate  for  life  was  moulded  into 
the  estate-tail.  In  an  ingenious  argument 
on  the  case  of  Webb  v.  Russell,  (e)  Mr. 
Serjeant  Shepherd  stated  the  general  rule  of 
law  to  be,  that  *^  where  a  term  and  reversion 
•*  expectant  on  that  term,  unite  in  the  same 
"  person  by  a  different  creation,  in  the  same 
"  right,  the  term  is  merged  in  and  extin- 
"  guished  by  the  reversion,*'  In  a  subse- 
quent part  of  this  essay,  it  will  be  necessary 
to  advert  to  two  branches  of  this  definition  ; 
first  to  shew  that  the  different  creation  is 
not  essential  to  merger,  and  secondly,  that 
in  some  cases  there  may  be  a  merger,  though 
the  several  estates  are  not  held  in  the  same 
right. 

(<f)2Ve8.  Jun.  714. 

(e)  3  Term  Rep.    304.    See  also  Brooke  Exting.   pi.  50l 
Co.   Lit.  182.  Saund.  387.  Salk,  326. 
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CHAP.   II. 


On  the  Difference  between  Merger,  Suspension, 
Extinguishment,  Discontinuance,  and  Re- 
mitter. 

To  render  the  principal  subject  more  in- 
telligible, it  will  be  convenient  and  useful 
to  consider  the  difference  which  in  point  of 
law  exists  between  the  five  acts  of  law  deno- 
minated merger,  suspension,  extinguish- 
ment, discontinuance,  and  remitter. 

Merger  is  the  annihilation  of  one  estate 
in  another. 

Suspension  is  a  partial  extinguishment, 
or  extinguishment  for  a  time. 

Extinguishment  is  the  annihilation  of  a 
collateral  thing  or  subject,  in  the  subject 
itself  out  of  which  it  is  derived.  A  rent  {a), 
a  common,  or  a  seignory,  may  be  extin-^ 
guished.  That  the  estate  in  the  rent,  com- 
mon, or  seignory,  ceases,  is  the  consequence 
of  the  extinguishment  of  the  subject  itself. 
When  the  subject  ceases,  the  estate  therein 

(a)  2  Roll.  Abr.  Surr.  C.  Com.  Dig.  Sarr.  D. 
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must  also  cease.  Under  the  doctrine  of 
merger  the  subject  may  continue  after  the 
annihilation  of  one  estate  in  another ;  for 
notwithstanding  the  annihilation  of  the 
estate,  the  subject  continues,  and  the  effect 
of  the  merger  is  only  to  involve  the  time  of 
one  estate  in  the  time  of  another  estate,  or 
at  the  utmost,  to  accelerate  the  right  of 
possession  under  the  more  remote  estate. 
Thus  suspension  and  extinguishment,  cor- 
rectly taken,  are  applicable  rather  to  the 
things  themselves,  than  to  the  estates  or 
degrees  of  interest  therein. 

Discontinuance  is  the  cesser  of  a  seisin 
under  one  estate,  and  the  acquisition  of  a 
seisin  under  a  new,  and  necessarily  a  wrong- 
ful title. 

It  is  the  cesser  of  seisin  under  one  estate, 
and  the  commencement  of  a  seisin  under  a 
new  title :  thus,  when  tenant  in  tail  discon- 
tinues the  estate-tail,  the  title  under  the 
estate-tail  is  suspended,  and  there  is  a  new 
estate  under  a  new  title,  gained  by  wrong. 
The  same  eflfect  is  produced,  though  the 
remedy  to  redress  the  injury  is  different, 
when  a  tenant  for  life  aliens  tortiously, 
and  by  that  means  puts  an  end  to  the  seisin 
under  which  he  was  tenant  for  life,  and  a 
new  seisin  depending  on  a  new  title  is 
gained .  {a) 

{a)  1  Inst.  251.  b.  Chudieigh's  Case.     1  Rep.  140.  Good. 
right  V.  Forrester,   1  Taunt.  578. 
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Remitter  is  the  act  of  law  which  puts 
an  end  to  the  seisin  under  the  wrongful 
and  new  acquired  title,  and  restores  the 
rightful  owner  to  the  ancient  seisin  and 
better  title. 

Suspension  is  merely  for  a  time,  because 
the  party  whose  interest  is  to  be  suspend- 
ed, has  a  particular  estate  ;  or  because 
he  has  a  defeasible  interest,  so  that  the 
subject  itself,  or  the  estate  therein  may 
revive,  when  there  shall  be  a  separation  of 
these  interests,  which  if  they  were  abso- 
lutely united,  would  be  extinguished. — 
Lord  Coke(6)  has  accurately  drawn  the  dis- 
tinction, with  the  exception  that  he  hath 
omitted  the  durability  of  title.  Accord- 
ing to  his  Lordship,  ^^  suspence  in  legal 
*^  understanding  is  taken  when  a  seigniory, 
"  rent,  profit,  apprendre,  &c.  by  reason  of 
"  unity  of  possession,  of  the  seigniory,  rent, 
*^  &c.  and  of  the  land  out  of  which  they  issue 
^^  are  not  in  esse  for  a  time,  et  tunc  dormiunt, 
"  but  may  be  revived  or  awaked  ;  and 
'*  they  are  said  to  be  extinguished  when 
'*  they  are  gone  for  ever,  et  tunc  moriuntur, 
**  and  can  never  be  revived;  that  is,  when 
'^  one  man  hath  as  high  and  perdurable  an 
*^  estate  in  the  one  as  in  the  other/^ 

Perhaps,  the  doctrine  of  remitter  may  ap- 
pear to  have  some  connection  with  the  learn- 
ing on  merger.     An  attentive  examination 


[b)  1  Inst  313.  a* 


<     • 
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of  tiic  two  subjects  will  prove  that  there  is 
a  wide  difference  in  the  mode  in  which 
merger  and  remitter  severally  operate  ;  re- 
mitter is  the  same  in  eSectyUis  to  rights  and 
titieSf  which  merger  is  as  to  estates,  and  ex- 
tinguishment is  of  things.  The  doctrine 
of  remitter  proceeds  on  the  ground  that  the 
possession  is  cast  on  an  innocent  person^  who 
has  an  existing  title  to  the  possession^  or  in 
the  pithy  language  of  the  law,  an  entry  con^- 
geabie,  (c)  or  that  the  freehold  is  cast  on  a 
person  who  has  a  right  which  is  remediable^ 
and  who  has  done  no  act  by  which  he  has 
estopped  himself  to  insist  on  his  ancient 
title ;  and  then^  as  often  as  the  possession 
where  the. entry  is  lawful,  or  the  immediate 
freehold,  when  the  right  is  remediable,  de- 
volves to  that  person  by  actof  law/  or  is 
vested  in  him  by  the  act  of  the  parties, 
without  his  concurrence  or  voluntary  con- 
sent, or  at  a  time  when  that  person  (as  in  the 
case  of  an  infant,  feme  covert,  &c.)  is  under 
an  incapacity  of  giving  assent  to  any  act 
which  would  be  prejudicial,  the  law  does  of 
itself,  restore  the  party  to  that  estate  to 
which  he  had  a  subsisting  right  of  possession, 
at  the  time  when  he  entered,  or  a  subsisting 
right  of  action  at  the  time  when  the  freehold 
devolved  to  him.  By  these  means  the  law 
denies  that  the  estate  under  which  the  party 


(c)  Gilb.  Ten.  120.  or  130* 
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in  one  case  entered  inta  .possession,  or  in 
the  other  case  beoaiBeseised .  ^f  the  free- 
hold has  any  continuance.  So  that  remitter, 
when  it  operates,  universally  supplies  the 
place  of  an  entry,  when  an  entry  is  lawful ; 
and  of  an  action,  when  an  action '  might  be 
maintained ;  and  it  redresses  the  injury  done 
to  the  person,  in  whom  the  right  resides; 
by  putting  him  into  possession,  or  obtain- 
ing for  him  seisin  of  the  freehold  under  his 
rightful  title,  in  the  same  manner,  and  to 
the  same  extent,  as  he  could  restore  himself. 
to  his  estate  by  means  of  an  entry,  or  an 
action.  This  restitution  of  right  by  mere 
operation  of  law,  is  given  in  lieu  of  an  en- 
try, when  an  entry  is  lawful  and  might  be 
made  ;  aod  of  an  action  when  an  action 
might  be  maintained ;  and  it  supplies  the 
place, '  and  has  all  the  effects  of  such  entry, 
or  according  to  the  circumstances,  of  such 
"^^^  action.  It  is  given  upon  the  principles 
of  justice  ;  on  the  ground  that  the  right  of 
entry  being  in  the  person  in  actual  posses- 
sion, or  the  right  of  action  being  in  the 
person  who  has  seisin  of  the  freehold,  there 
is  no  one,  in  one  case,  upon  whom  he  can 
enter,  or  in  the  other  case,  against  whom 
he  can  bring  an  action  ;  therefore  the  law 
places  the  party  precisely  in  that  situation 
to  lirhich  his  entry  or  action,  grounded  on 
his  former  title,  would  have  restored  him  ; 
and  to  the  intent,  that  if  any  person  will  con- 


'      14  OX  MERGER. 

trovert  the  title  in  an  action^  the  mere  rights 
as  it  subsists  between  these  parties^  may  be 
discussed  and  decided. 

From  the  writings  oi Littleton  and  of  Lord 
Coke^  his  learned  commentator,  it  will  appear 
that  the  object  of  the  law  of  remitter  is  to 
restore  the  party  to  his  ancient  title.  Thus 
remitter  puts  an  end  to  a  defeasible  estate. 
It  seats  the  person  in  whom  the  right  re- 
sides, in  his  former  ownership,  giving  him 
the  tenancy  on  the  footing  of  that  owner- 
ship. It  revives  the  seisin  under  the  an- 
cient title,  in  favour  of  the  person  in  whom 
li  the    possession   or  the    freehold   becomes 

i  vested,  under  a  defeasible  estate. — Merger, 

jj  on  the  contrary,  puts  an  end  to  a  subsisting 

I  estate,  though  held  by  a  good  title,  and  it 

,  accelerates  the  right  of  possession  under  a 

more  remote  estate,  residing  in  the  same 
'  person. 
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CHAP.  III. 


On  the  Origin  of  Merger ^   and  the  Principles 
to  which  this  Learning  is  to  be  ascribed. 

An  endeavour  to  refer  the  learning  of 
merger  to  any  precise  principle  of  policy, 
or  of  reason,  and  to  support  it  with  certain 
and  exclusive  pretensions,  on  that  ground, 
appears  to  be  a  vain  attempt.  The  sub- 
ject does  not  admit  of  any  historical  deduc- 
tion. No  conclusive  reason  can  be  assigned 
for  some  of  the  distinctions  advanced  on 
this  subject,  and  to  be  collected  from 
books  of  authority.  In  all  probability,  this 
learning  results  from  the  rule  nemo  potest 
essedominus  et  tenens;  or  from  the  incon- 
sistency in  allowing  a  person  to  have  two 
distinct  estates  in  point  of  fact,  while  one 
of  these  estates  does,  at  least  in  legal  in- 
tendment, include  the  time  of  both  these 
estates.  Whether  one  or  the  other  is  the  go- 
verning rcason  is  equally  uncertain.  Each 
reason  is  open  to  some  objections  arising 
from  the  application  of  the  doctrine  to  par- 
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'  ticular  cases ;  and  still  no   reason  of  more 

J  cogent  argument  can  be  advanced. 

The  learned  Gilbert,  in  his  Treatise  on 
i  Tenures,  has  a  passage,  which  if  it  may  be 

understood  to  refer  to  the  learning  of  mer- 
ger, accounts  for  that  learning  on  a  ground 
which  has  very  little  correspondence  with 
the  second  of  these  reasons.  It  has  more 
connection  with  the  reason  drawn  from 
the  feudal  law,  against  the  existence  of 
tenancy  and  seignory  of  the  same  land,  in 
the  same  person.  His  reasoning  is  therefore 
referrable  to  the  first  reason,  or  ground.  He 
accounts  for  this  conclusion  of  law  on  the 
presumption  of  a  disclaimer  of  the  tenancy, 
and  renunciation  of  the  feud.  After  ob- 
serving that  if  tenant  for  life  makes  a 
feoffment,  or  levies  a  fine,  it  is  palpably 
contrary  to  his  oath  of  fidelity  to  the  rever- 
•  sioner,  and  therefore  is  a  plain  renunciation 
of  the  feud ;  he  adds,  so  in  the  case  of 
the  remainder,  the  estate  for  life  is  drowned, 
therefore  the  estate  for  life  is  renounced, 
and  the  remainder  commences.  There  is  at 
least  a  large  portion  of  plausibility  in  the 
reasoning  thus  advanced.  However,  this 
account  of  the  reason  of  merger  is  not  al- 
together satisfactory.  The  principle,  con- 
sidered as  proceeding  from  the  intention  of 
the  parties,  or  as  depending  on  a  breach  of 
the  feudal  contract  by  the  tenant  for  life, 
is  not  by  any  means  free  from  objection. 
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Allowing  the  conclusion  of  law  to  proceed 
from  intention,  and  to  be  founded  on  that 
basis,  then  the  act  of  taking  the  remainder, 
must  be  as  decisive  in  reference  to  the 
estate  of  the  tenant  for  life,  when  he  takes 
a  less  estate,  as  when  he  takes  a  larger 
one.  Resting  it  upon  default,  then,  when 
he  becomes  the  owner  of  the  fee,  there 
is  no  one  to  claim  any  benefit  from  the 
renunciation  of  the  feudal  conti^act ;  aud  by 
taking  a  grant  of  a  Cesser  estate  in  remain* 
der,  the  estate  of  freehold  will  not  merge, 
although  the  acceptance  of  a  present  lease 
for  years  will  be  a  virtual  surrender  of  a 
lease  for  life,  [a)  ^ 

Possibly  Gilbert  treats  of  the  renunci- 
ation of  the  feudal  contract,  as  a  disclaimer 
of  the  former  tenancy,  and  as  proof  of  an 
implied  intention  to  become  the  owner  of 
the  seignory,  or  to  establish  a  more  imme* 
diate  connection  between  himself  and  his 
lord,  and  his  anxiety,  will,and  determination 
to  be  the  tenant  of  an  estate  held  und^r 
different  conditions.  Even  these  reasons 
do  not  place  the  doctrine  on  a  ground 
which  in  its  application  to  all  cases  is 
tenable. 

Sometimes,  it  has  been  said,  that  the 
reason  of  merger  and  extinguishment,  is 
the  admission  of  the  lessor^ s  power  to  make  a 


(a)  Com*  Dig.  Sur« 
VOL.  III.  C 
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new  lease.  This  reason  has  been  repeatedly 
denied  ;  and  it  has  been  insisted  that  mer- 
ger is  effected  merely  on  the  ground  of 
the  accession  of  the  immediate  reversion  to 
the  particular  estate.  Clearly  and  indis« 
putably^  the  accession  of  one  estate  to  ano- 
ther, or  more  accurately  speaking,  the 
circumstance  that  two  estates  immediately 
expectant  on  each  other,  meet,  or  are 
United  in  the  same  person,  is  the  cause  of 
merger.  Still,  however,  the  reason  for 
which  merger  is  the  conclusion  of  law,  on 
this  accession  of  estate,  is  not  rendered  more 
obvious  by  this  deduction,  or  by  this 
admission. 

The  cases  to  be  cited  in  the  progress 
of  this  essay,  will  also  prove  that  the 
reason  of  merger  has  sometimes  been 
referred  to  the  change  of  remedy . 

Among  the  more  probable  grounds  on 
which  the  doctrine  of  merger  is  applied 
to  estates,  the  leading,  though  certainly 
not  the  only  circumstance,  is  that  the 
time  of  one  estate  also  comprises  the  time 
of  the  other  estate  ;  and  that  it  would  be 
absurd  for  the  law  to  admit  that  the  same 
person  had  two  distinct  estates,  when 
the  time  of  one  of  these  estates  was,  in  con- 
struction of  law,  equal  to  and  involved  in 
the  time  of  the  other  of  these  estates. 

It  was  to  this  ground  that  the  doctrine 
of    merger  was  referred   in    Bracebridge's 
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case(6).  The  line  of  reasoning  adopted  id 
that  case,  was  that  a  term  is  a  time  finite  ; 
and  the  finite  of  necessity  ought  to  bo 
merged,  and  confounded,  in  the  infinite. 

Though  it  is  obvious  this  was  the  ori-^ 
gin  of  the  law  on  merger,  yet  it  will  also 
be  discovered,  that  in  practice,  the  doctrine 
is  carried  for  beyond  its  principle.  When 
there  was  an  estate  for  life,  and  the  fee  also 
came  into  the  tenancy  of  the  same  person, 
it  was  highly  reasonable  for  all  the  purposes 

of  tenure,  actions,  &c«  that  the  law  should 

• 

treat  that  person  as  seised  of  the  fee. 
But  when  it  was  determined  that  one  estate 
for  life,  should  be  absorbed  in  another  estate 
for  life,  the  law  concluded  that  to  be  certain 
which  is  only  possible.  It  assumed  it  to 
be  clear  that  the  estate  in  reversion  or  re«* 
mainder  would  continue  longer  than  the 
estate  in  possession.  And  when  the  law 
carried  the  rule  to  the  extent,  by  which  i^ 
operates  in  some  particular  cases,  to  the 
exclusion,  and  in  destruction,  of  contingent 
interests,  it  did  a  palpable  and  manifest 
injury  to  the  intention  of  the  parties,  with- 
out, apparently,  at  least,  advancing  any 
scheme  of  policy,  or  answering  any  end  of 
justice. 

And  it  may  be  offered,  as  a  conjecture, 
carrying  with  it  some  semblance  of  proba- 


i^mim 


(b)  Plow.  Com.  Rad.  of  Law  and  E).  101.  Dwr.  4.  0. 

c2 
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bility,    that  merger  was   originally  intro- 
duced into  our  system  of  tenures   for  the 
j  purpose  of  deciding  on  the  right  between 

*  the  heirs  and  executors  of  a  deceased  tenant^ 

who  was  the  owner  of  several  estates,  one 

t  

i  for  years,  the   other  in  fee.     Under  these 

circumstances,  a  preference   would,  beyond 

Ij  all    doubt,    be  given  to   the  heirs.     That 

they  should  be  preferred,  was  a  necessary 
consequence  of  the  dependant  state  of  the 
termor  on  the  freeholder,  (c) 

On  a  question  of  title  between  mere 
freeholders,  and  the  owners  of  the  inherit- 
ance, the  system  of  tenures,  adopted  in  this 
countiy,  afforded  no  ground  for  dispute. 
The  estate  for  the  life  of  the  tenant,  al- 
though he  was  aliso  the  owner  of  the  in- 
heritance, must,  as  far  as  related  to  the 
estate  for  life,  unless  he  was  tenant  for  the 
life  of  another  person,  have  determined 
with  his  death.  Supposing  him  to  have  been 
tenant  for  the  life  of  another  person,  then  . 
the  practice  of  naming  the  heirs  to  be  spe- 
cial occupants  ((/),  was  universal ;  or  at  least 
so  general,  that  the  instances  to  the  con- 
trary, are  extremely  rare  and  merely  excep- 
tions. Indeed,  it  has  been  contended 
that  executors  were  incapable  of  a  freehold 
interest  by  the  common  law,  and  therefore 


(c)  See  Essay  on  the  Quantity  of  Estates,  Cli.  Freehold. 
(^  Campbell  y.  Sandys,  Scholes  and  Lefroy,  280. 
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could  not  take  as  special  occupants^  even 
though  the  limitation  were  to  the  tenant  and 
his  executors,  {d)  This  doctrine,  however, 
has  been  advanced  by  Lord  Redesdale,  (e) 
while  Lord  Eldon  {f)  seems  to  have  adopt- 
ed the  contrary  doctrine.' 

It  is  admitted  there  cannot  be  any  gene- 
ral occupancy  of  copyholds,(g')  or  of  rents  ;(A) 
but  the  lord,  in  the  one  case,  and  the  te- 
nant, in  the  other  case,  shall  hold  discharged 
fi'om  the  estate  for  life  :  altjiough  the  estate 
for  life  has  continuance  in  right,  so  as  to 
support  a  contingent  remainder  :{i)  and  it  is 
said  the  statute  for  continuing  the  estate 
to  the  executors,  where  there  is  no  special 
occupant,  does  not  extend  to  rents  or  to 
copyholds,  &c.  In  all  other  cases,  except 
as  to  rents  and  copyholds,  it  is  now  a 
point  of  speculation,  whether  executors  can 
be  special  occupants  or  not,  since  in  all  cases 
in  which  the  heirs  are  not  named  as  special 
occupants,  (k)  the  executors  will  take  as 
occupants  under  the  statute  law. 

In  Roll's  (/)  Abridgment,  there  is  a  case 

(d)  Scholes  and  Lefroy,  2S9. 

(e)  Withers  v.  Withers,  Ambl.  151.  Smartler  y.  Penballow, 
2  Lord  Rayni.  994. 

(/)  Ripley  v.  Waterworth,  7  Ve«.  Jun.  440. 
ig)  Zouch  V.  Forse,  7  East,  186.  2  Bl.  Cona.  2C0.  Right  v. 
Bawden,  3  East,  276. 

[h]  Salter  v. ,  Yelv.  9. 

(i)Ye1v.9. 

{k)  29  Car.  2.  c.  3.  s.  12, 

(/)  Roll.  Abr.  497.  L  35.  18  Edw.  3.  45. 
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bf  li  lessee  for  life  leasing  to  tbe  lessor 
having  the  reversion,  and  to  the  heirs 
of  his  body,  for  the  life  of  the  lessee; 
fcnd  it  is  stated,  and  very  correctly,  that 
this  is  not  a  surrender,  for  perhaps  there 
may  be  an  heir  of  the  body  who  will  not 
be  the  heir  general,  so  that  the  estates 
bre  divided.  It  is  to  be  observed,  that 
though  the  heirs  of  the  body  are  named  a* 
Special  occupants,  no  in  tail  but  only  a 
quasi  intail  is  created,  and  the  reversioner 
is  the  owner  in  his  own  right,  of  both  estates, 
namely,  the  original  reversion,  and  the 
estate  granted  by  the  underlease,  and  has  a 
general  power  of  alienation. 

The  reason  to  be  assigned  for  this  case 
is,  that  the  reversioner  is  merely  a  lessee, 
ftnd  not  an  assignee  ;  since  from  the  parti-* 
cular  manner  in  which  the  lease  is  penned, 
the  original  lessee  thus  making  the  lease, 
has  a  reversion  or  mesne  estate,  to  take 
effect  on  a  failure  of  heirs  of  the  body  of 
the  original  lessor;  for  as  the  limitation 
is  to  the  heirs  of  the  body,  the  grant  may 
determine  by  a  failure  of  these  heirs,  in 
the  life-time  of  the  original  lessee. 

Perhaps  the  rule  that  nemo  potest  esse 
dominus  et  tenens,  does  not  clearly  and 
beyond  all  controversy,  furnish  a  principle 
to  which  the  learning  can  be  exclusively 
referred  ;  yet  of  all  other  rules  none  affords 
principles  to  which  the  cases  on  merger  bear 
a  nearer  affinity.    This  will  be  obvious  when 
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it  is  considered  that  the  learning  on  sur- 
renders flows  immediately  from,  and  is  a 
necessary  consequence  of  the  rule  that  nemo 
potest  esse  dominus  et  tenenSy  and  that  there 
is  not  any  thing  to  which  merger  bears  a 
nearer  resemblance,  either  in  circumstances 
or  in  effect,  than  a  surrender.  It  is  pro- 
bable then  that  the  conclusion  of  law, 
drawn  upon  the  united  tenancy  of  the  two 
estates^  is  formed  on  the  ground,  that  by 
this  union,  there  is  a  surrender  in  law 
producing  the  same  effect,  as  a  surrender 
in  fact  would  have  done. 

InSheppard^s  Touchstone  {m),  merger  is  treat- 
ed as  a  surrender  in  law.  So  it  is  in  Chief 
Baron  Comyn^s  Digest ;  and  when  the  imme- 
diate effect  of  a  conveyance  corresponds 
to  a  surrender,  the  instrument  must  be 
pleaded  as  a  surrender,  and  not  in  the 
words  in  which  the  intention  is  expressed. 
Jn  short,  there  is  not  any  case  in  which 
merger  will  take  place^  unless  the  right  of 
making  and  accepting  a  surrender,  resides 
in  the  several  persons,  between  whom  the 
transaction  which  causes  the  determinatiogi 
of  one  of  these  estates  takes  place.  This 
consideration  furnishes  strong  and  tenable 
grounds  for  an  opinion,  that  the  doctrine 
of  merger  is  founded  on  the  idea  of  a 
surrender  in  law,  corresponding  in  all  ma« 
terial   circumstances   with    a  surrender  in 


(m)  See  Cb,  on  Siirr.  299.  Com.  Dig.  Sarr.  N. 
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fact :  and  hence  the  observation  that  the 
grant  enureth  by  way  of  surrender  (n). 
Merger  differs,  however,  in  seme  particu- 
lars from  surrender ;  at  least  the  analogy 
does  not  hold  completely  in  all  cases  {o). 
A  grant  has  not  always  the  effect  of  a  sur- 
render, even  when  the  grantee  is  capable 
of  receiving  a  surrender  from  the  grantor. 
Thus  when  a  man  makes  a  lease  for  life, 
and  grants  the  reversion  to  two  in  fee, 
and  the  lessee  grants  his  estate  to  one  of 
them,  they  are  no  longer  joint-tenants  of 
the  reversion  (/?),  for  there  is  an  execution 
of  the  estate,  in  other  words,  a  merger  for 
one  moiety,  and  in  the  other  moiety  an 
estate  for  life,  with  reversion  to  the  other 
i|  of  the     joint-tenants ;     consequently    the 

grant  does  not  operate  as  a  surrender  as 
to  either  moiety.  It  operates  by  transfer- 
ring the  estate  for  life  :  and  the  merger  of 
the  estate  for  life,  as  to  one  moiety  of 
the  land,  is  a  consequence  of  the  union  of 
the  freehold  and  inheritance  as  to  that 
moiety  in  the  same  person.  In  the  other 
•  moiety  of  the  land  the  estate  for  life  has 
continuance*  But  by  a  surrender  to  one 
of  two  joint-tenants,  the  estate  for  life  {q) 


(n)  Shep.  Touch.  Surr. 

(o)  Perk.  616.  s.  623. 

(p)  1  Inst.  183.  a.  Wiscot's   Case,  2  Rep.  60. 

(q)  Perk.  6. 615.  1  Inst.  192.  a.  Perk.  t.  80. 
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in  both  moieties  would  have  been  com- 
pletely extinguished,  and  both  joint-tenants 
might  have  taken  advantage  of  the  ex- 
tinguishment :  therefore,  though  the  opera- 
tion of  merger  is,  in  its  effect,  as  a  sur- 
render, yet  in  the  mode  of  its  operation, 
merger  may  be  distinguished  from  a  sur- 
render. The  object  and  effect  of  a  surren- 
der are  to  extinguish  the  estate,  and  the 
surrender  is  the  identical  and  immediate 
cause  of  the  extinguishment ;  while  merger 
is  merely  the  consequence  of  a  rule  of 
law;  and  the  estate  must  be  transferred, 
and  therefore  have  some  continuance  in 
the  grantee,  for  an  instant  at  least,  before 
the  union  will  be  complete,  and  the  rule 
of  law  be  applicable. 

From  these  cases,  the  reader  will  collect 
the  different  operations  of  a  grant  and 
surrender,  and  the  different  uses  to  which 
they  are  to  be  applied. 

To  the  operation  of  a  surrender,  in  fact, 
it  is  also  requisite  that  the  tenant  of  the 
particular  estate  should  relinquish  that 
estate,  in  favor  of  the  tenant  of  the  next 
vested  estate  in  remainder  or  reversion.  On 
the  other  hand,  the  doctrine  of  merger  is 
confined  to  the  cases  (r)  in  which  the  tenant 
of  the  estate  in  reversion  or  remainder, 
grants  that  estate  to  the  tenant  of  the  par- 

(r)  Perk.  A.  610« 
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ticular  estate,  and  to  those  instances  in 
which  the  particular  tenant  grants  his 
estate,  to  the  tenant  in  reversion  or  re- 
mainder, before  he  is  capable  of  a  surren- 
der, as  in  the  instance  of  an  interposed 
estate. 

The  rule  nemo  potest  esse  dominue  et  tenetis, 
admits  of  similar  distinctions,  as  between 
the  tenant  and  the  lord  of  the  seignory. 

Therefore,    if  the  tenant   purchase  the 
seignory,    instead  of  giving  up  the  tenan- 
cy to   the    lord,   there   will  be  an  extin- 
guishment, with  this  difference,  if  be  pur- 
chase the  seignory  as  part  of  an  entire  thing 
which    has   continuance ;  for    exaihple,  a 
manor  or  lordship,  the    tenancy   will    be 
extinguished  ;  {s)  while    on   a   purchase   of 
the   seignory   of  the  particular  lands,  the 
seignory,    and   not   the   tenancy,   will    be 
extinguished.     This  is  material  for  the  pur- 
pose of  ascertaining  the  ancestor,  or  stock 
from  wliom  the  right   of  succiession,  in  a 
course  of  descent,  is  to  be  derived.     For  if 
a  man  seized  ex  parte  matema  purchase  the 
seignory  of  particular  lande  belonging  to 
him,  the  seignory  will  be  extinguished  in 
favor  of  the  heirs  to  the  estate  in  the  land. 
The  effect  of  the  purchase  is  to   discharge 
the  tenant   from  the  services  arising   from 
the  seignory,  and  the  services  will  be  ex* 

(f)  See  SftY.^1. 
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tinguished  in  the  land  which  is  the  prin- 
cipal, while  the  services  are  accessary :  and 
no  alteration  will  be  made  in  the  course  of 
descent  of  the  estate  of  the  land.  But 
under  a  putx^hase  of  the  manor  or  lord- 
ship, from  which  the  seignory  arises,  the 
land  will  become  part  of  the  demesne  of  the 
manor  or  lordship.  The  tenancy,  and  not  the 
seignory  or  lordship,  will  be  extinguished  ; 
and  in  this  case  the  seignory  or  lordship  is 
the  principal,  and  the  tenancy  the  acces- 
sary.  The  descent  must  therefore  be 
deduced  from  the  purchaser  of  the  seig- 
nory, and  not  from  the  purchaser  of  the 
tenancy,  {t) 

On  principles  v«ry  similar  to  those 
under  discussion,  it  is  settled,  {u)  that 
when  the  same  person  has  the  legal  estate 
m  fee.  and  is  also  intitlfed  to  the  trust  or 
beneficial  ownership  of  that  estate,  the 
trust  will  be  extinct  in  the  legal  owner- 
ship, {v)  By  this  operation  the  person 
who  i«  heir  to  the  legal  estate,  will  be 
mtitled  to  the  beneficial  ownership,  in  ex- 
clusion of  the  heir  on  whom  the  equiti 
able  estate,  if  it  had  continued  distinct, 
would  have  descended.  This  doctrine 
proceeds   on    the     ground,   partly  that  a 


(0  Roe  V.  Wegg,  6  T.  Rep.  7 10. 
(«)  Watk.  on  Dei. 

\e)  Goodright  y.  Wells,  Bougl.  772.  Selby  ▼.  Alston,  3  T«s. 
Jan.  339. 
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man  cannot  be  a  trustee  for  himself,  and 
partly  that  as  between  heirs,  claiming 
under  a  descent  from  the  same  ancestor^ 
there  is  not  any  equity  ;  and  that  the  legal 
and  equitable  rights  have  been  blended  in 
the  same  ancestor.  The  heir  inheritable 
to  the  trust,  under  the  course  in  which 
the  same  would  have  devolved,  has  no  equity 
available  against  the  heir  of  the  legal 
estate. 

In  no  instance,  however,  can  the  legal 
esta,te  merge  in  the  equitable  ownership  ;  but 
under  the  doctrine  of  attendant  terms,  the 
ownership  of  the  equitable  interest,  will 
give  a  claim  to  the  protection,  (a)  and  con- 
sequently to  the  benefit  of  the  legal  estate. 
The  learning  of  merger  had  some  influence 
in  the  establishment  of  the  rule.  For  a 
term  will  not  become  attendant  by  con- 
struction of  law,  (6)  unless  the  term,  if  of  the 
legal  estate,  would  have  merged  in  the  in- 
heritance. But  it  may  become  attendant 
by  express  declaration  (c) ;  and  after  a  term 
is  once  attendant  then  every  person  who  has 
yiy  interest,  however  minute,  in  the  equita- 
ble ownership,  is  intitled  to  a  commensurate 
iiiterest  in  the  legal  estate ;  and  the  legal 
and  equitable   titles  are  united,  although 


;! 
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{a)  Whitchurch  v.  Whitchurch,  2  P.  W^ill.  236. 
{h)  Scott  V.  Fenboulet,  1  Bro«  Ch.  Cas.  09. 
(c)  lb. 
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the  term  and  the  inheritance   remain  dis- 
tinct. 

To  the  same  principles  as  those  respect- 
ing seignory  and  tenancy  {d)  may  be  re- 
ferred the  merger  of  estates  in  fee,  of  the 
copyhold  tenure,  in  a  particular  estate  of 
the  freehold  tenure.  It  is  the  tenancy  rather 
than  the  estate,  which  is  extinguished. 
Therefore,  cases  applicable  to  copyholds  do 
not  fell  strictly  under  the  doctrine  of  the 
law  on  merger;  and  yet,  a  treatise  on  merger, 
passing  over  this  subject  in  silence,  would 
as  to  copyhold  lands  be  imperfect.  It  has 
even  been  determined5(e)  that  by  the  acces- 
sion of  the  legal  estate  in  fee,  to  a  tenan- 
cy in  tail  of  the  trust,  the  equitable  intail 
will  be  merged  in  the  legal  estate  ;  and  the 
remainders  expectant  on  the  estate-tail  be 
defeated.  And  it  has  frequently  been  decid- 
ed, that  by  the  accession  of  the  freehold 
tenure,  to  the  tenure  by  copy  of  court  roll, 
the  tenancy  by  copy  will  be  extinct  when 
the  degree  of  ownership  in  the  diflferent  te- 
nures, is  commensurate  ;  and  be  suspended, 
when  there  is  not  the  same  degree  of  owner- 
ship under  each  tenure ;  and  an  estate-t^l  in 
the  copyhold  will  be  effectually  barred  by 

*  (d)  Chaloner  t.   Murhall,  2  Yes.  Jun.  524.       Philips    v. 
Brydg€^,  3  Yes.  juti.  128.   Dunn  v.  Green,  dP.W.9. 

(e)  iWnn  v.  Green,  .3  P.  W.  9.  Philips  ▼.  Brydges,  3  Yes.  jun. 
128.  Chaloner  v.  Murbatt^  2  Yes*  jun.  524.  Gra3rme  ▼.  Grajuie, 
1  Watk.  Copyhold,  79. 
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the  union  of  the  tenancies.  So  if  the  lord  of 
1  the  seignory  purchase  a  tenancy,  the  tenancy 

will  be   extinct,   and   go  inclusively   with 
the  manor,  {f )     The  consequence  is,  that 
the  purchased  lands  will  pass  by  the  will  of 
'i  the  owner,  as  part  of  the  manor,  though  the 

j  will  by  which  the  manor  is  devised,  is  made 

'  before  the  purchase.     The  same  point  ap- 

plies to  the  purchase  of  a  tenancy  ;  also  to 
j  the  devise  of  a  manor,  and  the  subsequent 

\  escheat  of  a  tenancy  in  the  manor  (g).     For 

!  though  it  be  a  rule  that  lands  purchased  after 

the  publication  of  a  will,  will  not  pass  by 
^  that  will,  without  a  republication,  yet  lands 

which  become  part  of  the  manor  by  an 
escheat,  or  by  purchase  after  the  publication 
of  a  will,  will  pass  as  part  of  the  manor. 
In  fact,  the  manor  comprises  the  tenancy  ; 
the  possession  comes  in  the  place  of  the 
seignory,  and  the  land  becomes  parcel  of 
the  manor.  The  seignory,  when  purchased 
by  the  tenant  is  extinguished,  and  has  no 
distinct  existence,  and  being  once  extin- 
guished, there  is  an  end  to  all  further  de- 
duction of  title  to  the  same,  as  a  distinct 
inheritance,  although  the  conveyancer 
must  investigate  the  title  up  to  the  point  of 
union.     Following  the  same  analogy^  there 


^Oi 


(/)  Bunker  v.  Cooke,  11  Mod.  129.  6T.  Rep.  708.  Roe 
r.  Wegg,  and  othen,  6  Rep.  708. 

[g)  Doe  T.  Pott,  DoHgU  7€0.  St.  Paal  t.  VifoouDt  Dudley 
and  Ward»15VeB.l^. 
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will  on  the  purchase  (A)  by  a  lord  of  a  manor 
of  a  copyhold  tenement,  be  an  extinguish- 
ment of  the  copyhold  tenure,  although  the 
demisable  quality  may  remain. 

There  are  other  instances  of  surrenders  in 
law  which  have  no  connection  with  the  learn- 
ing on  merger.  They  depend  on  their  parti- 
cular circumstances,  affording  the  conclusion 
that  the  particular  estate  is  determined,  be- 
cause the  conveyance  cannot  operate  with  full 
effect  under  any  other  arrangement «  Thus  in 
Lancastel  tp.  Aller,(a)  a  father  enfeoffed  his 
son  to  the  use  of  the  father  for  life,  remain- 
der to  the  son  in  fee,  and  afterwards  the 
father  and  son^  on  a  communication  that 
the  &ther  should  have  back  the  land  in  fee, 
came  together  to  the  land,  and  while  upon 
the  land,  the  son,  by  parol,  without  any  deed^ 
delivered  seisin  of  the  land  to  the  £stther, 
habendum  to  him  and  his  heirs,  &c.  and  the 
question  on  this  feoffment  was,  whether  it 
was  a  good  feoffment,  or  not.  And  by  the 
opinion  of  the  court  it  was  agood  feoffment ; 
for  in  law,  this  acceptance  of  livery  implied 
two  effects,  1st,  a  surrender,  and  afterwards 
a  feoffment ;  as  the  surrender  to  the  grantee 
of  a  reversion  amounts  to  an  attornment 
and  surrender.     Without  this  construction 


■■  ■  rf 


(A)  Doe  V.  Pott,  Doagl.  709.    Roe  v.  Wegg,  6  T,  Rep.  TOS, 
St.  Paul  y.  Lord  Dadley  and  Ward,  15  Ves.  jun.  167. 
(i)  Dyer,  356.  a.  2  A.  Ab.  405<  Perk.  20& 
Also  Treport*8  Case,  6  Rep.  li. 
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the  feoffment  would  have  been  inoperative, 
it  would  have  had  no  effect  whatever.  The 
feoffor  had  a  remainder  in  fee,  expectant 
on  an  estate  of  freehold,  and  this  estate 
would  not  enable  him  to  convey  merely 
by  livery  without  deed,  while  the  estate  of 
freehold  continued.  To  give  effect  to  the 
transaction  between  the  parties,  the  law 
drew  the  conclusion,  that  the  tenant  for  life 
did,  by  accepting  the  feoffment  of  a  remain- 
der man,  renounce  his  estate,  and  that  this 
renunciation  was  a  surrender  in  law,  en- 
abling the  remainder  man,  by  the  supposed 
priority  of  consent  to  the  feoffment,  before 
it  was  complete,  to  make  an  effectual  con- 
veyance in  that  particular  mode.  A  con- 
veyance or  grant  by  the  son  to  the  father,  of 
the  land,  for  the  estate  which  the  soij  held 
in  remainder,  would  have  given  occasion  for 
the  operation  of  the  doctrine  of  merger. 
But  the  construction  received  by  these  par- 
ticular cases  is  made  only  from  necessity, 
that  the  transaction  may  have  effect  in  one 
mode,  since  it  cannot  have  effect  in  any 
other  mode :  and  therefore,  in  Treporfs  case(/) 
it  was  held  that  if  lessee  for  life  and  the 
owner  of  the  remainder  or  reversion  in  fee, 
make  a  feoffment  by  deed^  each  giveth  his 
estate  ;  namely,  lessee  for  life  his  estate  by 


I) 


(/)  Treport's  Case,  6  Rep.  14.  Bredon's  Case,  1  Rep.  76. 
Stephens  v.  Bretridge,  1  Lev.  36.  Raym,  36« 
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livery,  and  the  fee-simple  doth  move  or 
pass  from  him  in   remainder   or  reversion ; 
but  the  court  admitted  that  if  it  were  by 
wordy  then  it  should  be.  the  feoffment  of  him 
in  remainder  or  reversion,  and  the  surrender 
of  lessee  for  life  :  for  otherwise  nothing  should 
pass  by  word.     In  modern  times  it  will  be 
necessary  to  advert  to  the  statute  of  frauds 
and  perjuries,  ij)  as  denying  effect  to  some 
surrenders  at  least  unless  they  be  by  writing. 
But  as  that  statute  does  not,  in  construc- 
tion, extend  to  surrenders  by  operation  of 
law,  the  statute  seems  to  leave  the  common 
law  on  this  point,  in  full  operation  ;  (m)  but 
the  point  is  not  free  from  doubt. 

In  TreporVs  case  it  was  also  said,  by 
Popham^  Chief  Justice,  that  if  a  tenant  for  life 
and  he  in  reversion  make  a  gift  in  tail  ren-» 
dering  rent,  the  lessee  shall  have  the  rent  dur-* 
ing  his  life ;  for  the  making  of  a  greater 
/  estate,  is  not  any  forfeiture,  because  he 
joineth  with  him  in  reversion.  And  that 
if  tenant  for  life  and  he  in  reversion  had 
made  a  feoffment  by  deed  at  the  common 
law,  the  feoffee  should  hold  of  the  lessee 
during  life.  Bredon's  case  proves  this 
proposition;  for  in  Bredon's  case  (n)  it  was 
agreed  that  if  a  tenant  for  life  and  the  person 


(/)  29  Car.  2.  c.  3. 

(m)  Magennii  v.  Maccullough,  Gilb.  Eq.  Rep.  236. 
(tt)  1  Rep.  76.  2  Saund.   386.  Com.  Dig.  Estates,  P.   1&« 
1  Lev.  36. 
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x^'ho  has  the  first  remainder  in  tail,  make  2t 
ffeofFraent  by  deed,  this  is  no  discontinuance, 
oY  devesting  of  a  more  remote  remainder  j 
f^r  each  giveth  that  which  he  may  lawfully 
give  ;  and  although  he  in  the  first  remain- 
der die  without  issue,  the  feoffee  shaii  enjoy 
the  land  during  the  life  of  the  tenant  for  life. 
'  In  Bredon^s  case,  tenant  for  life  of  land, 
tlie  remainder  in  tail  with  remainder  over 
in  tail  joined  with  the  first  remainder-man 
in  levying  a  fine,  sur  conuzance  de  droit  come 
c€Oj  &c.  to  another  in  fee  ;  rendering  a  rent- 
charge  of  forty  pounds  to  the  tenant  for  life, 
and  the  first  tenant   in   tail  died   without 
issue  in  the  life-time  of  the  tenant  for  life^ 
The  t  second  tenant  in  tail  entered  as  for  a 
forfeiture.     The  tenant  for   life  distrained 
for  the  rent-charge,  and  the  principal  point 
agreed  on  and  determined,  by  all  the  judges 
6f  the  Common  Pleas,  was,    that  the  fine 
levied  by  tenant  for  life,  and  by  him  in  the 
first  remainder  was  no  discontinuance  ;  but 
that  each  of  them  gave  only  that  which  he 
Alight  lawfully  give,  viz.  the  tenant  for  life 
gave  his  estate,  and  he  in  remainder  a  fee- 
liimple   determinable  ;   and  judgment   was 
given  in  favor  of  the  tenant  for  life,   Avho 
had  a  return  of  the  cattle  distrained,  after 
they  had  been  replevied,  on  the  gixnindt hat- 
there  was  not  any  forfeiture,  and  that  the 
rent,,  arid  of  consequence  the  title  or  seisin^ 
under  the  tenancy  for  life,  continued  after 
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the  death    of  the  tenant  in  tail  without 
issue. 

From  these  cases,  conclusions  proving  the 
continuance  of  the  estate  for  life  as  not 
merged  in  the  remainder,  will  be  drawn  in 
a  more  full  and  detailed  mailner  in  a  sub<^ 
sequent  part  of  this  treatise.  These  cases 
will  be  cited,  to  shew  that  there  are  instan^ 
ces,  in  which  there  will  be  no  merger,  not- 
withstanding there  is  an  union  of  two 
estates  in  the  tenancy  of  the  same  person, 
under  the  circumstances,  that  several  own- 
ers join  in  conveying  their  estates  by  one 
entire  limitation. 

In  this  place,  it  will  be  sufficient  to  ob- 
serve, that  according  to  the  opinions  express- 
ed in  Treporfs  case,  and  the  resolution  in 
BredQ7i\s  case,  the  estate  for  life  is  annihilat- 
ed only  for  the  purpose  of  giving  complete 
effect  to  the  intention  of  the  parties;  and  that 
it  continues,  in  point  of  tenure,  as  well  as  of 
title,  as  often  as  the  continuance  of  that  estate 
is  compatible  with  the  form  and  efficacy  of 
the  assurance,  to  pass  the  remainder  or  re- 
version as  a  remainder  or  revereion  ;  while  a 
surrender  would  extinguish  the  estate  or 
seisin  for  all  the  purposes  of  future  enjoy- 
ment. 

By  the  rules  of  law,  a  remainder  or  rever- 
sion cannot  pass  without  deed ;  consequent- 
ly when  a  feoflftnent  is  made  without  an 
M^dompahyirigs  deedy  a  i^emaitlder  or  vey^^ 
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sion  cannot  pass  as  a  remainder  or  rever^ 
sion ;  and  provided  the  estate  for  life  be 
treated  as  a  continuing  estate^  the  remain- 
der or. reversion  cannot  pass  by  the  liveiy, 
because  the  livery  is  necessarily  the  act  of 
the  person  in  possession*  It  will  follow^  that 
when  te^nant  for  life,  and  tenant  of  a  remain^ 
der  or  reversion  join  in  a  feoffment  without 
deed,  the  estate  of  the  person  in  remainder 
or  reversion  will  not  be  transferred,  unless 
it  can  by  some  construction,  be  held  to  pass 
from  that  person  by  the  livery.  But  when 
the  feoffment  is  accompanied  by  a  deed, 
purporting  to  be  a  grant  from  the  tenant 
for  life,  and  from  the  person  in  remainder 
or  reversion,  then  livery  is-  requisite,  only 
for  the  purpose  of  passing  the  freehold, 
being  the  estate  of  the  tenant  for  life,  and 
the  remainder  or  reversion  will  be  effec- 
tually convey^ed  by  the  rfeerf.  No  reason  exists, 
\  Oder  these  circumstances,  for  any  aid  from 
rules  of  construction.  The  conveyance  may 
operate  in  the  mode  and  form  of  the  instrur 
ment^  and  consistently  with  the  intention 
of  the  parties,  and  therefore  the  estate  for 
life,  and  the  estate  in  remainder  or  reversion, 
will  pass  from  the  respective  owners  of 
these  estates. 

But  when  the  feoffment  is.  m  ithout  deed^ 
then  the  only  mode  by  which  effect  can  bj& 
given  to  the  intention  of  passing  the  estate 
in  remainder  or  reversioD^  is^  by  implyiog 
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a  surrender  from  the  tenant  for  life  to  thd 
tenant  in  remainder  or  reversion,  and  by 
that  means  placing  the  tenant  in  remainder  oi^ 
reversion  in  the  situation^  and  conferring  oil 
faim  the  power,  of  making  a  feoffment;  and, 
undet  these  circnnistances,  the  livery  ope- 
rates in  the  nature  of  an  estoppel; 

Another  di£G[culty  attending  the  cotisidera- 
tion  of  the  learning  on  merger,  is,  that  the 
learning  is,  as  already  hinted,  involved  in 
great  intricacy  and  confusion.  Some  of  the 
cases  are  at  variance;  and  in  several  instances 
they  are  totally  irreconcileable.  In  other 
instances  the  opinion  of  the  court  is  stated 
in  very  indefinite  terms ;  so  as  to  leave 
the  point  of  the  determination  in  great  un- 
certainty ;  and  a  large  portion  of  the  Learn- 
ing rests  merely  on  opinions,  without  any 
determinations. 

In  addition  to  these  di£G[culties,  the  most 
extensive  abridgments  and  best  written 
treatises  afford,  in  a  collected  state,  a  small 
portion  only  of  information  on  the  subject : 
and  that  information  is  rather  jejune  and 
unsatisfactory,  than  of  any  real  assistance; 
and  with  the  exception  of  the  head  in  Fi- 
ner^s  Abridgment,  tlie  cases  or  points  rele- 
vant to  merger,  are  to  be  fO'Und  only  in 
parts  of  different  books. 

To  some  of  these  remarks,  the  labors  of 
Chief  Baron  Gilbert,  under  the  title  Leases 
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in  Bacon^s  Abridgment,  and  of  Mr,  Feame^, 
in  his  Essay  on  Contingent  Remainders^ 
jtre  exceptions.  The  distinctions  they  have 
taken^  as  far  as  they  relate  ,  to  the  points^ 
to  which  the  distinctions  are  applied,  fully 
solve  the  .difficulties  arising  out  of  the 
determinations  on  which  they  have  com* 
mented« 


:iJ 
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A    general   Outline    of     the     Operation    Oj 

Merger. 

MEiiOERissometimesabsolute^sometimes 
conditionah  Generally  speaking  it  is  ab- 
fiolute.  In  some  cases,  however,  it  is  only 
conditional.  As  against  one  person  the 
estate  may  be  merged,  while  as  against 
aiK>ther  person,  it  may  have  continuance 
in  point  of  title.  This  happens  as  often 
as  some  third  person  has  a  continuing  in- 
terest under  the  lesser  estate;  but  it  should 
seem  that  when  one  particular  estate,  ai^ 
an  estate  for  yeai^,  merges  in  another 
particular  estate,  as^  in  an  estate  for  life, 
or  in  an  estate  tail,  then  in  the  first  in- 
stance, the  persons  in  remainderor  reversion), 
and  in  the  second  instance  the  issue  in 
tail,  and  those  in  remainder  or  revei*sioni 
cannot  avoid  the  merger:  for  though  the 
merger  may  be  prejudicial  to  them;  by 
extinguishing  a  right  or  reniedy  for  ^ 
rent,  &c.  reserved  on  the  estate  which  is 
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merged^  yet  unless  there  he  frauds  the 
merger  will  remain  in  force.  The  owner- 
ship^ though  temporary  and  limited, 
qualifies  and  intitles  the  particular  tenant 
to  make,  and  the  other  to  receive,  such 
surrender :  at  least  such  is  the  understand- 
ing in  practice.  And  that  opinion  naturally 
flows  from  our  code  of  tenures  ;  and  it  is 
part  of  the  same  system  that  a  tenant  for 
life  may  as  the  tenant  in  a  writ  of  right 
lose  the  fee-simple  to  the  demandant. 

The  general  operation  of  merger  is  to 
involve  and  confound  one  estate  in  the  time 
of  the  estate  next  in  order  of  time,  and 
which  in  its  extent^  is  as  large  as  the  estate 
to  be  merged- 

A  larger  estate  is,  of  course,  comprehend- 
ed under  these  terms.  Sometimes  the 
doctrine  proceeds  further,  and,  disregard- 
ing a  contingent  interest,  interposed  be- 
tween two  estates,  it  forms  an  union  of 
these  two  estates,  in  exclusion,  and  in  ab- 
solute destruction  of  the  contingent  in- 
terest. In  some  instances^  the  union  is 
positive  and  absolute,  and  the  estates  be^ 
come  inseparable. 

In  other  instances  it  is  conditional 
only  ;(a)  and  the  two  estates  may  become 
distinct  and  vested  in  different  persons. 
Also  as  against  the  person    in  whom   the 
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(a)  Perk.  i.  624« 
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several  estates  unite,  the  merger  may  be 
absolute,  and  his  several  interests  resolv- 
ed into  one  entire  estate,  with  one  time  of 
continuance^  and  that  time  will  be  the  par- 
ticular period  of  the  remainder  or  rever- 
sion in  which  the  prior  estate  is  extin- 
guished ;  while  as  to  strangers,  as  persons 
having  liens  (A),  titles,  &c.  leases  by  way 
of  interesse  termini  of  the  estate  which  is 
merged,  may,  in  point  of  right,  have  con- 
tinuance to  support  their  claims  and  in- 
terests. 

<Ag^in,  there  are  instances,  in  which  two 
estates  may  meet  in  the  same  person,  and 
yet  remain  distinct;  as  when  tliey  are  taken 
in  distinct  rights ;  one  in  right  of  the 
party,  the  other  in  right  of  a  wife,  or 
of  a  testator,  (c)  &c.  This  happens  as  often 
as  one  of  these  estates  is  an  accession  to 
the  other  by  the  act  of  law. 

There  are  other  instances,  as  already 
noticed,  in  which  the  two  estates  may 
meet  in  the  same  person,  even  in  the 
same  right,  and  yet  form  one"  time  of 
continuance,  equal,  in  extent  of  limita* 
tion,  to  the  several  interests  or  degrees  of 
ownership,  comprised  in  the  times  of  the 
different  estates  ;  as  when  two  persons  who 


(6)  Com.  IKg.  Surr, 

(c)  Com.  Dig.  Surr.  Cotlitt,  838.  Piatt  and  Sleep,  CrcJae* 
Plowd.  418. 
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are  owners  of  estates^  which,  if  in  the 
tenancy  of  one  person^  under  distinct  grants, 
would  merge,  convey  these  estates  to  a 
person  or  to  several  persons  by  the  satne 
deed,  and  in  the  same  instant  of  time,  and 
by  the  same  united  limitation  {d). 

The  doctrine,  apposite  to  these  several 
subjects,  will  be  considered  more  at  larg^ 
and  the  niceties .  and  distinctions  in  which 
the  learning  is  involved,  will  be  elucidated 
in  different  divisions  or  chapters,  appro^ 
priated  to  this  purpose. 


{d)     Stephens    v.   Bretridge,    1  Lev.    30.    Bredon^s  Case^ 
1  Rep.  7a.   Treport'8  Case,  6  Rep.  14. 
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CHAP.  V. 


S 


M*»i 


.     ) 


Inquiry     whether    Merger    depends  on    th^- 
'      •  'Jritention, 

< 

It -lias  been  contended  that  there  i- 
not  any  rtile  oi*  case  in  which  there  ^  shall 
be  a  merger,  where  the  estates  may  stand, 
and  that  taking  it  so,  is  only  to  preserve 
the  intention  of  the  parties,  (ii) 

Consistently  with  this  argument,  there 
c^buld  not  be  any  merger  iti  opposition  to  the 
intention;  on  thtecontrary,'the  object  which 
the  parties  had  in  their  view,  must  uniform- 
ly influence,  and  govern  the  decision  of  the 
courts:  and  as  often  a$  no  clear  arid  distinct 
evidence  of  the  ihtention  is  discoverable, 
the  two  estates  must^  to  call  the  leaniing  of 
ftierger  into  action,  be  so  incompatible,  that 
the  continuance  of  one  estate  could  not  be 
admitted,  consistently  with  the  intention 
of  the  parties,   in  taking  the  other  estate. 

i-j: ^; -^ 

fa)  Ste?eiis.T.  Brelrulge,Sir  T«  Roynu  36.  1  Lev.  36.. 
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the  same  deed,  even  though  the  consequence 
of  the  application  of  the   law  of  merger  is 
to  deprive  the  lessee  of  the  privilege  annex* 
ed   to  one    of  his  estates,  and    to  confine 
his  right  of  enjoyment  to  one  life,  instead 
of  its  having  continuance  for  several  lives. 
Did    the  lesser  propose  to  give,  and  the 
lessee  to  receive,  one  continuing  estate,'  or 
two  several  and  distinct  continuing  estates  ? 
and  did  the  parties  intend  that  the  lessee 
should    be   privileged  from   impeachment 
for  waste  diiring   the  time  of  the   first  of 
these   estates  ?      These  are   the   questions 
which  the'  facts,  .suggest.     The  answer  to 
these  qtiestionS' is   obvious,  and  admits  of 
no  doubt.  By  the  intention  of  the  parties 
there  were  to  be  two   continuing  estates  ; 
and   during    the    existence  of  the  fonner 
of  these  estates,  there  was    to  be  a  pri- 
vilege  of  committing  waste  without   im- 
peachment for  the  same.   Though  the  law 
acknowledges    the   creation    of    the    two 
estates,  and  admits  that  they   have  exist-* 
ence  for  a  time,  yet  in  the  next   moment 
of  time  one  of  these  estates  is  annihilated, 
by    the    application   of  the    doctrine    of 
merger  ;    and  the    beneficial  privilege   of 
committing  waste  is  lost,  as  a  consequence 
of  the  annihilation  of  the  estate  to  which 
this  privilege  was  annexed. (a) 
.  The  cases  of  a  lease   for  years   with  ^ 

remainder  for  life,  and  of  an    estate  to  a 

»       ^   ■  *  '  i 

—— — ^  1   _  ,      _  t  -  ■■-■.,  fc       ^ 

(a)  11  Rep.  83. 
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man,  for  the  life  of  another  pei-son,  with 
remainder  to  the  same  grantee  for  his  own 
life,  demand  further  attention.  It  may 
at  first  view  appear  difficult  to  limit 
estates  in  any  other  mode,  consistently 
with  the  intention.  However,  it  may  be 
safely  predicated,  that  the  difficulty  may 
be  obviated.  The  limitations  might  in 
each  instance,  have  been  penned  in  another 
form,  capable  of  operation,  in  a  mode 
which  would  have  excluded  all  grounds 
for  the  application  of  the  law  of  merger, 
and  at  the  same  time  have  expressed  the 
particular  and  precise  intention  of  the 
parties.  To  have  granted  an  estate  for 
life,  with  a  remainder  for  years,  to  be 
coniputed  from  a  given  period  ;  for  ex- 
ample, from  the  day  ^  next  before  the  day 
of  the  date  of  the  indenture,  would  have 
accomplished  every  part  of  the  intention. 
A  limitation  in  this  mode,  at  the  same 
time  that  it  would  have  given  full  effect 
to  the  intention,  would  have  preserved 
the  chattel-interest  from  the  influence  of 
merger,  {a)  The  lessee  would  certainly  have 
been  intitled  to  hold  the  land  for  his 
life ;  and  the  term  of  years  would  have 
been  a  continuing  estafe  in  the  event  of 
his  death,  within  the  period  of  the  limited 
number  of  years.  Except  by  vesting  one 
of  the  estates  in  a  trustee,  no  other  mode 
pf  limitation  wqukl   have  beei)  consistent 


(a)  1  Intt,  M.  b. 
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with  the  intention,  and  have  preserved  the 
term  of  years.  But  this  form  would  have 
been  free  from  objection.  The  term  for 
years  could  not  by  any  possible  event  have 
merged  in  the  estate  for  life,  because  the 
estate  for  life  was  prior  to  the  term  for 
years,  and  a  remainder  cannot  merge  in 
the  prior  particular  estate. 

In  the  instance  also  of  a  lease  {a)  to  one 
for  the  life  of  another  person,  with  remain^ 
der  to  himself  for  his  own  life^  the  appiica^ 
tion  of  the  learning  on  merger,  might  have 
been  prevented,  by  limiting  the  lands  to 
the  lessee   for  the  lives  of  himself  and  the 
other    cestui    que    vie;  by  one  connected 
plause,  giving  one  entire  estate,  to  continue 
for  the  several  lives ;  or    by  limiting  to 
the   lessee  first  an  estate  for  his  own  life, 
and  secondly  an  estate  to  continue  for  the 
other    life.      Under   either  form    of  limi- 
tation, there  might  have  been  a  grant  of  the 
privilege  of  being  exempt  from  waste  during 
the  period  of  the  life    of    the    cestui  que 
vie. — The  former  mode  of  limitation  would 
have  given  one  entire  estate,  and  not  several 
estates  ;  and  by  the  latter  mode  the  estate 
in  remainder  would,  in  the  intendment  of 
law,   and   with  a  view  to  the    learning  of 
merger,  have  been  less  than  the  preceding 
estate :  and  On  that  account  the  prior  estate 


(a)  Rosee't  Ca<e,  5^  Rep,  14«    Utty  Dale's  Cm,  Ci^.  Elizt 
Seymouft  Case^  10  Rep* 
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■ 

would  not  have  the  capability  of  merger  in 
the  latter  of  these  estates. 

On  cases  of  this  description  some  further 
observations  will  be  introduced^  in  different 
parts  of  this  essay. 

But  though  the  intention  is  not  the 
foundation  or  governing  principle  of  the 
rule,  yet  there  are  many  instances  in  which 
from  favour  to  the  intention,  the  law  of 
merger  is  held  to  be  inapplicable.  It  was  in 
this  sense,  and  with  a  view  to  such  cir- 
cumstances, that  the  expression  at  the 
commencement  of  this  chapter  was  in  all 
probability  used.— Therefore,  a  contingent 
remainder  created  by  a  will,  will  not  be 
defeated  by  a  descent,  from  the  testator 
of  the  reversion  in  fee  to  the  tenant  for  life 
whose  estate  precedes  and  supports  the 
Jremainder :  and  a  joint-tenancy  to  two  or 
more  of  particular  estates,  will  not  be 
severed  by  a  limitation  of  a  remainder  to 
one  of  them,  in  the  same  deed  or  will, 
which  creates  the  particular  estate,  {b) 

'       I  ■ I,  _  ■    J   i_   I  - — n     — |-n  _-r  1 

lb)  Wiscot't  case,  2  Rep.  60. 
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CHAP.  VI. 


An  Enumeration  of  the  Circumstances  which 
must  concur  in  order  to  accomplish  the 
Operation  of  the  Law  of  Merger. 

Following  the  points  of  difference 
suggested  by  the  determined  cases^  and  by 
opinions  of  acknowledged  authority,  the 
conclusion  from  these  cases  and  opinions 
to  the  law  on  merger  seems  to  be. 

First,  Two  or  more  estates  must  meet 
in  the  same  person,  in  the  same  lands,  &c. 
or  in  the  same  part  of  the  same  lands,  &c. 

Secondly,  The  more  remote  estate  must 
be  the  next  vested  estate  in  remainder  or 
reversion,  without  any  intervening  vested 
estate ;  and  also  without  any  intervening 
interest  by  way  of  contingent  remainder, 
created  in  the  same  instant  of  time,  or  by 
the  same  act  which  gives  origin  to  the 
other  estates. 

Thirdly,  The  estate  in  reversion  or  re- 
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mainder  must  be  as  large  as,  or  larger  tban^ 
the  preceding  estate. 

Fourthly,  The  several  estates  must  be 
held  in  the  same  legal  right ;  or  when  the 
estates  are  held  in  diflferent  legal  rights, 
one  of  them  must  not  be  an  accession  to 
the  other,  merely  by  act  of  law. 

Fifthly,  The  estate  must  not  be  privi- 
leged, either  under  the  statute  of  uses,  o^ 
the  statute  of  intails.  ^ 

Sixthly,  The  doctrine  will  not  have 
effect,  to  alter  the  quality  of  one  of  two 
estates,  in  the  same  person,  or  to  destroy 
a  contingent  remainder,  when  the  several 
estates  are  limited,  by  the  same  deed  or 
instrument,  or  take  their  eflfect  in  the 
same  instant  of  time^  and  in  some  degree, 
by  the  same  act,  and  some  other  person  is 
concerned  in  the  consequence  of  the 
merger. 

Seventhly,  The  doctrine  does  not  apply 
to  an  estate  for  several  lives,  arising  under 
the  same  limitation,  as  giving  one  un- 
divided and  entire  time  of  continuance. 

And,  Eighthly,  The  union  of  two  estates 
in  the  same  person,  by  means  of  the  joint 
act,  of  the  respective  owners  of  these 
estates,  with  an  intention  that  the,  estate 
of  their  assignee  should  continue  for  the 
collective  time  of  their  several  estates,  will 
not  be  a  cause  of  merger. 

E  2 
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After  examining  these  heads,  and  by 
that  means  introducing  the  circumstances, 
which,  in  a  general  point  of  view,  give  rise 
to  the  application  of  the  doctrine  of 
merger,  or  exclude  it,  some  observations 
on  its  effect,  will  be  added  to  shew. 

First,  The  manner  in  which  the  doctrine 
affects  the  party  himself,  whose  estate  is 
merged. 

Secondly,  The  situation  in  which  it  leaves 
other  persons,  who  have  any  claims  on  the 
estate  which  is  merged,  or  any  interests 
derived  out  of  the  same  estate. 

Thirdly^  The  effect  which  it  produces  on 
the  estate,  in  which  the  merger  takes  place. 

This  arrangement  will  afford  scope  for 
observing  on  the  mode,  the  degree,  and  the 
circumstances  in  which  this  doctrine  affects 
persons  who  are, 

1st,  First  and  second  mortgagees. 

2d,  Persons  who  have  purchased  from 
bankrupts. 

dd,  Persons  who  have  estates  in  rever- 
sion . 

4th,  Persons  who  have  estates  in  remain- 
der. 

5th,  Who  have  estates  by  intireties. 

6th,  Who  have  joint  estates. 

7th,  Who  have  estates  in  common. 

8th,  Who  have  estates  in  coparcenary. 

9th,  Who  have  interests  in  contingency. 
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loth,  Who  have   interests  by  executory 
devise,  or  by  executory  bequest. 

1.1th,  Who  have  estates  on  condition. 
l£th,  Who  are  releasees,  &c.  to  uses. 
13th,  Who  have  estates  tail. 
14th,  Who  have  estates  in  right  of  their 
wives,  and  also  of  themselves. 

15th,  Who  have  estates  as  executors  or 
administrators,  and  also  in  their  own  right. 
I6th,  Who  have  several  estates ; — one  in 
their  individual  capacity :  another  in  their 
corporate  capacity. 

17th,  Who  have  titles  by  curtesy, 
18th,  Who  have  titles  to  dower. 
19th,  Who  have  estates  to  be  enlarged  on 
condition. 
20th,  Who  have  estates  to  be  enlarged. 
1st,  By  confirmation. 
2d,  By  release. 
21st,  Who  are  copyholders. 
22d,  Who  claim  by  descent. 
23d.  Who  are  in  ventre  sa  mere. 
24th^  Who   have  collateral  interests   or 
derivative  estates. 

25th,  Who  have  equitable  estates. 
26th,  Who  are  creditors. 
27th,  Who  have  equitable  interests. 
28th,  Who  have  legal,  and  equitable  in- 
terests united. 

29th,  Who  have  a  prior  title,  and  who  are 
interested  in,  or  may  be  affected  by,  the 
consequences  of  a  merger. 
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And  lastly.  And  generally  persons  who 
have  collateral  claims  upon,  or  interest* 
derived  out  of  both,  or  either  of  the  estates 
which  are  united  :  and  under  this  head 
the  acceleration  of  the  estate  in  reversion  or 
remainder  as  a  consequence  of  the  merger 
may  be  considered. 
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CHAP.  VIIL 


That  there   must  be  two  Estates  in  the  same 

Person. 

First,  To  call  the  doctrine  of  merger  into 
eflfect,  there  must  of  necessity,  and  at  least, 
be  two  estates.  On  this  head  the  law  is 
positive  ;  indeed  it  is  demonstrably  clear, 
that  unless  there  are  two  estates,  in  the 
same  person  in  the  same  land,  there  is 
not  any  estate  in  that  person  to  merge, 
or  occasion  a  merger.  -A  mere  right  or 
title  will  not  suffice,  (a)  Therefore,  where 
tenant  in  tail  discontinued,  by  granting 
an  estate  for  life,  and  died  without  issue, 
in  the  life-time  of  the  tenant  for  life, 
and  the  tenant  for  life  surrendered  or 
granted  his  estate,  to  the  person  intitled 
under  the  remainder  expectant  on  the 
estate  tail,  the  estate  for  life,  and  conse- 
quently the  new  reversion  expectant  there- 
on still  continued .:  for  the  remainder-man 


(a)  Fading  and  Haidy,  Skin.  3.  62.  f:oin.  Pif.  SiUT« 
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was  not  remitted,  and  till  remitted,  he  had 
not  any  estate  in  which  the  tenancy  for 
life  could  merge. 

The  estate  of  the  tenant  for  life,  and 
the  right  of  the  remainder-man,  depended 
on  distinct  titles.  The  right  of  the  tenant 
in  tail  arose  from  the  original  gift,  and  from 
an  estate  which  was  discontinued  and 
turned  to  a  right.  The  estate  of  the  tenant 
for  life  was  derived  out  of  the  tortious 
fee  acquired  by  the  discontinuance.  The 
reversion  in  fee  expectant  on  the  estate 
for  life,  was  in  the  heir  or  assignee  of  the 
lessor  of  that  estate,  and  such  heir  or 
assignee  was  the  only  person  capable  of  a 
surrender,  or  in  whose  estate  the  tenancy 
for  life  could  merge.  No  act  of  the  tenant 
for  life,  excepting  a  tortious  alienation 
divesting  the  estate,  and  creating  a  new 
and  wrongful  title,  could  prejudice  the 
owner  of  that  reversion.  To  defeat  the 
estate  for  life,  and  the  wrongful  rever- 
sion expectant  on  that  estate,  the  re-» 
mainder-man  must  prosecute  a  real  action. 
By  these  means  alone  can  he  restore  him- 
self to  the  seisin  under  his  original  title. 
No  conveyance  by  the  tenant  for  life,  or 
entry,  can  avail  the  rightful  owner  of  the 
estate-tail,  to  the  extent  of  recovering  his 
rightful  ownership.  Disseisin  after  disseisin, 
may  be  committed ;  but  till  there  shall  be  a 
recovery  in  a  real  action  oti  the   footing 
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of  the  old  intaii,  or  a  remitter  by  act  of 
law  to  that  intail,  the  old  intail  will  be 
dormant.  It  follows,  under  a  title  thus 
circumstanced,  that  while  the  discontinu- 
ance remains  in  force,  the  owner  under 
the  intail,  cannot  confirm  the  title  of  the 
tenant  for  life,  by  suffering  a  common 
recovery  brought  against  the  donee  in  tail, 
as  tenant  of  the  freehold,  because  he  is  not 
seised  of  ah  estate  tail  in  posession.  That 
a  recovery  may  operate,  the  tenant  in  tail 
must  be  vouched,  and  for  that  purpose 
the  freehold  must  be  conveyed  to  some 
other  person,  that  the  writ  of  entry  may 
be  sued  against  that  person,  and  that  he 
may  vouch  the  tenant  in  tail  and  the 
donee  vouch  over :  or  the  writ  of  entry 
may  be  brought  immediately  against  the 
tenant  for  life,  and  he  may  vouch  the 
donee  in  tail  in  remainder,  and  thus  the 
right  under  the  intail,  and  under  all  re- 
mainders, which  were  expectant  on  the 
same,  may  be  barred,  (b) 


{b)  Taltemm's  Case,  12  Ed.  4. 14.  19.  Lincoln  Coll.  Case, 
3  Rep.  58.  Peck  v.  Channell,  Cro.  Eliz.  827.  Preston's* 
ConveyBiicing,    1  Vol.  123. 
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CHAP.  VIIL 


Of  Limitations,  gi'oing  distinct  Estates. 

Instances  in  which  the  question  may 
arise^  whether  a  man  has  one  estate  or 
two  estates,  cannot  occur  very  frequently. 
In  a  few  cases,  the  question  has  arisen  with 
a  view  to  the  doctrine  under  consideration. 

Thus  in  Rosse^s  case,  (c)  a  lease  was  made 
to  A.  and  his  assigns,  habendum  to  him 
during  his  life,  and  the  lives  of  B.  and  C. 

The  question  was,  whether  this  grant 
during  the  lives  of  B.  and  C.  was  void. 
The  decision  was  in  favour  of  the  limitation. 
It  was  objected  that  when  a  man  had 
two  estates  in  him,  the  greater  should 
drown  the  less»  and  that  an  estate  for 
the  life  of  the  lessee,  was  higher  than 
for  the  life  of  another^  and  that  therefore 
the  estate  for  his   own   life  and    for    the 


(c)  5  Rep.  13.  Root  v.  Atwood,  Cro.  Elix.  401.  Roue 
▼.  Ardwick,  Golds,  187.  Moor,  398.  and  15  Vin.  966.  S.C. 
Bowles  V.  Poor,  Cro.  Jac.  282.  Em.  on  Est.  Chap. 
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lives  of  others,  could  not  stand  together. 
The  answer  given,  and  resolution  of  the 
court  were,  that  the  lessee  had  only  one 
estate,  which  had  this  limitation,  sciL  dur- 
ing his  life,  and  the  lives  of  the  two  others, 
and  that  he  had  only  one  freehold  \  and 
therefore  there  could  be  no  drowning  of 
estates:  and  the  opinion  of  the  court  was, 
that  the  lessee  had  an  estate  of  freehold 
to  continue  during  their  three  lives,  and 
the  life  of  the  survivor  of  them.  The 
point  on  the  continuance  of  the  estate 
had  been  previously  settled  in  Utty  Dale^s 
case,  {d) 

Another  instance  in  which  it  has  been 
doubted,  and  seems  at  this  instant  to  be 
doubtful,  whether  the  party  has  one  estate 
or  several  estates,  is,  when  there  is  a  limi- 
tation to  two  persons,  jointly,  with  a  sub- 
sequent limitation  to  one  of  them  for  an 
extended  interest* 

The  cases  on  this  point  are  connected 
in  some  degree  with  the  law  on  merger ; 
and  as  they  relate  to  the  time  and  degree 
of  possession,  and  may  involve  the  law  on 
merger,  they  are  deserving  of  consider- 
ation, (e) 

It  is  the  language  of  Mr.  Fearne,  that 
if  the  particular    estate   be  to  A.   and  B. 


(<2)  Cro.  Eliz.  182* 

[e]  Rule  ia  SheUe}  '•  Case»  87.  88,  89. 
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for  their   lives,  and  after  their  deaths,  to 
the  heirs  of   B-    or  to    the   husband  and 
wife,  and  the    heirs     of  the  body  of  the 
husband,  or  to  two  men  and  the  heirs  of 
their  two  bodies,  or  the  heirs  of  the   body 
of  one  of  them  ;  the   estates  in  tail,  or  in 
fee,  are  said  to  be  executed  sub  modo,  that 
is,  to  some    purposes,  though  not  to  all  ; 
for   though  they  are   so  for   executed  in, 
or  blended  with,    the    possession,  as  not 
to   be    grantable    away   from  or   without 
the    freehold,   by  way   of  remainder,   yet 
they  are  not  so  executed  in  possession  as 
to    sever  the  jointure,    or    to  intitle    the 
wife   of  the  person  so  taking  the    inheri- 
tance to  dower :  and  it  is  to  be  observed, 
that  without  a    merger  of  the  estate  for 
life,  there  could  be  no  title  of  dower.     To 
a  claim  of   dower,    a  joint   seisin   of  the 
freehold,  would  be  a  complete  answer. 

In  a  former  paragraph,  {/)  Mr,  Fearne 
has  advanced  these  positions: — When  there 
is  a  joint  limitation  of  the  freehold  to 
several,  followed  up  by  a  joint  limitation 
of  the  inheritance  in  fee-simple,  to  them, 
as  an  estate  to  A.  and  B.  for  their  lives 
or  in  tail,  and  afterwards  to  their  heirs, 
so  that  both  limitations  are  of  the  same 
quality,  that  is,  both  joint,  it  seems   the 


I    ^ 


(/)  See  1  Inst.  182.  b. 
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fee  vests  in  them  jointly ;  and  so  if  the 
limitation  be  to  the  baron  and  feme 
jointly,  remainder  to  the  heirs  of  their 
bodies,  it  is  an  estate  tail  executed  in 
them  as  they  are  capable  of  issue,  to  whom 
such  inheritance  can  descend  ;  but  if  the 
limitation  of  the  freehold  be  not  to  them 
jointly,  but  successively,  as  to  one  for 
life,  remainder  to  the  other  for  life,  re- 
mainder to  the  heirs  of  their  bodies^  {g) 
there  it  seems  the  ultimate  limitation  is 
not  executed  in  possession,  but  gives  them 
a  remainder  in  tail.  That  the  ancestor 
has  several  and  distinct  estates,  or  one  entire 
estate,  is  the  point  to  be  considered,  and 
the  difference  seems  to  be,  that  when 
the  ancestors  have  a  joint  estate,  and  the 
limitation  is  to  the  heirs  of  one  of  them, 
by  one  connected  and  continued  clause 
of  limitation,  the  freehold  and  inheritance 
will  be  one  entire,  and,  during  their  joint- 
lives,  inseparable  interest  ;(A)  and  that  when 
the  estates  to  the  tenant  for  life,  are 
several  and  distinct,  to  take  place  suc- 
cessively, and  the  limitation  is  to  the 
heirs  of  the  first  tenant  for  life,  or  to 
the  heirs  of  both  the  tenants  for  life,  as 
in  Stephens  v.  Bretridge,  {i)  the  limitation 
to  the  heirs  will  give  a  distinct  interest 
by  way  of  remainder. 


ig)  Stephens  y.  Bretridge,  1  Lev.  d6. 
[h)  Mandeville's  Case,  1  Inst.  26.  b, 
(t)  lLeT.36. 
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The  language  of  Mr.  Feame,  favors  this  dis* 
tin€tion^(A:)  and  even  supports  it.  The  next 
consideration  is^  whether  the  inheritance 
may  be  distinct  from  the  freehold^  when 
the  limitations  are  to  two  persons^  and 
after  both  their  deceases,  or  after  the  decease 
of  one  of  them^  (when  they  have  an  estate  for 
their  joint  lives)  to  the  heirs  of  one  of 
them.  Let  us  examine  the  authorities  on 
this  point,  and  the  reasoning  on  which 
they  depend. 

First,  Littleton  (/)  says,  there  may  be 
some  joint-tenants  which  have  a  joint** 
estate,  and  be  joint-tenants  for  term  of 
their  lives,  and  yet  have  several  inheri- 
tances. His  example  is  of  a  gift  to  two 
men,  and  to  the  heirs  of  their  two  bodies 
begotten  ;  and  Lord  Coke  in  elucidation  of 
the  text,  observes,  *•  albeit  they  have 
**  several  inheritances  in  tail,  and  a  par- 
"  ticular  estate  for  their  lives,  yet  the 
*^  inheritance  doth  not  execute  and  so 
"  break  the  joint-tenancy ;  but  they  are 
"  joint-tenants  for  life,  and  tenants  in 
•*  common  of  the  inheritance  in  tail.'' 

The  observ'ation  to  be  made  on  this  case 
is,  that  the  freehold  and  the  inheritance 
were  limited  by  one  single  and  continued 


(At)  See  Shelley's  Case. 
(/)«.28d. 
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sentence.  Though  it  is  not  asserted^  yet 
it  is  virtually  admitted^  that  the  freehold 
and  inheritance  of  each  person^  formed 
an  entire  estate,  so  that  the  freehold  and 
inheritance  were  not  distinct.  It  is  true 
the  donees  were  joint-tenants  of  the  free- 
hold, and  severally  seized  by  moieties  of 
the  inheritance ;  but  then  the  moiety  of 
each  tenant  of  the  inheritance,  was  attach* 
ed  to  the  freehold  of  that  tenant,  and  so  far 
formed  one  entire  estate,  as  to  be  inse- 
parable by  any  act  of  the  party  ;  but  on 
the  death  of  one  of  the  joint-tenants, 
leaving  issue,  then  the  joint-tenancy  car<<* 
ried  the  immediate  freehold  to  the  other 
tenant,  and  the  issue  of  the  deceased  donee 
in  tail  became  seized  of  the  inheritaince, 
as  a  distinct  interest,  and  by  way  of  re-^ 
mainder.  Unless  this  be  the  situation 
of  the  issue  in  tail,  no  name  can  be  given 
to  the  quality  of  their  estate  by  which  it 
can  be  distinguished,  {m) 

Secondly,  In  Wiscofs  case,  (n)  it  was  said, 
*^  if  a  man  make  an  estate  to  three,  and  to 
"  the  heirs  of  one  of  them,  there  one  of  them 
**  hath  fee-simple,  and  yet  the  jointure 
'^  doth  continue,  for  all  is  but  one  entire 
*'  estate^  created  at  the  same  time,  and  therein 


(»)  Littleton,  or  Lord  Coke  himself,  calls  it    •  Remain* 
der ;  and  see  MandeviUe's  Oue,  1  lost  20. 
(»)  2  Rep.  60. 
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"  fore  the  fee-simple  cannot  drown  the  join- 
"  ture,  which  took  effect  with  the  creation 
*^  of  the  remainder  in  fee/^  Even  under 
these  circumstances,  the  inheritance  is  called 
a  remainder.  Of  course  it  is  a  remainder  by 
the  construction  of  law. 

In  the  same  case,  it  was  said  that  when  an 
estate  is  made  to  three,  and  to  the  heirs  of 
one  of  them,  and  he  who  hath  the  fee  dieth^ 
and  one  of  the  survivors  purchaseth  the 
remainder,  the  jointure  is  severed. 

This  proposition  proves  that  in  the  case 
cited  from  Littieton,  the  inheritance  may 
eventually  become  distinct  from  the  free- 
hold, and  that  though  in  the  first  place  it 
was  conjoined  to  the  freehold,  it  niay,  at  a 
subsequent  period,  be  separated  from  the 
same,  by  act  of  law,  though  not  by 
way  of  conveyance.  And  in  the  same  case, 
it  was  asserted,  that  when  an  estate  is  made 
to  three,  and  to  the  heirs  of  one,  he  who 
hath  the  fee,  cannot  grant  over  his  remain- 
der, and  continue  in  himself  an  estate  for 
life,  (o)  But  it  was  admitted  that  if  there 
be  tenant  in  tail,  the  remainder  to  his  right 
heirs,  he  may  grant  his  remainder  over  or 
devise  it,  (p)  The  only  difference,  obser- 
vable in  these  cases,  is,  that  in  the  former 
instance  the   freehold  and  the  inheritance 


(o)  12  Ed.  4.  26. 

(f)  27AiS.  60.  2  Rep.  60. 
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Were  limiteid  by  one  connected,  and  undivi- 
ded clause,  while  in  the  latter  instance, 
the  remainder  in  fee  was  distinct  from  the 
estate-tail  by  the  form  of  the  limitation,  and 
also  as  a  consequence  that  an  intail  and  a 
fee-simple  in  the  same  person,  must  neces- 
sarily give  several  estates,  while  this  neces- 
sity does  not  exist  as  to  other  estates,  since 
an  estate  of  freehold,  held  in  joint-tenancy 
for  life,  may  form  an  inseparable  part  of 
the  same  estate,  considered  as  conferring  an 
inheritable  quality  subject  to.  the  joint- 
tenancy. 

In  a  note  to  the  Vinerian  lectures  Mr. 
Wooddesen  refers  to  the  text  cited  from 
Fearfie,  and  observes  that  if  the  particular 
estate  be  to  A.  and  B.  jointly  for  their  lives, 
remainder  to  the  heirs  of  the  body  of  B*  this 
will  be  an  estate-tail  in  B.  executed  in  B, 
so  as  to  make  the  inheYit2Lnce  not  granfabie 
distinct  from  the  particular  estate  of  free- 
hold by  way  of  remainder,  but  on  the  other 
hand  not  to  sever  the  jointure  or  intitle  the 
wife  of  B.  to  dower. 

It  is  obvious  that  the  forms  of  gifts  stated 
by  Mr.  Fearne  are  differently  penned.  One 
of  the  examples,  is  of  an  estate  to  A.  and 
B.  for  their  lives,  and  after  their  deaths,  to 
the  heirs  of  B.  so  that  the  limitation  to  the 
heirs  is  distinct  from  the  limitation  to  the 
ancestor  ;  and  this  is  the  very  example  on 
which  Mr.  Wooddeson  has  fixed  for  the  appli- 

VOL.  III.  p 
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cation  of  his  conclusion,  or  perhaps,  of  the 
general  conclusion  of  Mr.  Feame,  to  the 
sevecal  cases  he  had  cited  in  that  pas- 
sage. 

In  the  other  instances  noticed  in  that 
passage,  the  gift  was  extended  to  the  heirs^ 
by  one  undivided  and  connected  clause  of 
limitation  to  them  and  the  ancestors ;  and 
perhaps  it  was  to  these  instances  alone,  that 
Mr.  Fearne  intended  to  confine  his  obser- 
vation, that  the  interest  imported  by  the 
limitation  to  the  heirs^  was  not  grantable 
away  from,  or  without  the  freehold,  by  way 
of  remainder.  Without  ascnbing  this  inten* 
tion  to  him,  it  is  difficult  to  support  his 
doctrine  by  any  authority  to  be  collected 
from  the  books  on  the  subject. 

The  words,  introducing  the  limitation  to 
take  place  after  the  decease  of  the  tenant 
for  life,  have  a  strong  tendency  to  express  a 
distinct  estate,  partaking  of  the  nature  and 
properties  of  a  remainder.     Does  the  law^^ 
it  may  be  asked,  preclude  the  right  of  an 
individual,  to  have  an  estate  of  freehold  in 
himself  jointly  with  another,  with  a  distinct 
estate^t^il,  or  a  distinct  fee,  by  way  of  re- 
mainder?  No  authority  can    be  adduced 
against  the  existence  of  the  two  estates  dis- 
tinctly, when  an  intention  that  the  inheri- 
tance and  the  freehold  shall  be  distinct,  is 
apparent.    As  often  as  the  limitation  to  the  ^ 
ancestor  extends  the  benefit  of  that  limita^ 
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fion  to  his  heirs,  there  is  reason  to  contend 
that  the  ancestor  has  one  estate,  and  one 
estate  only  ;  and  then  the  law  denies  to  him 
the  privilege  of  disposing  of  the  inheritance, 
and  at  the  same  time,  reserving  the  free- 
hold. Nothing  seems  to  be  more  clear, 
than  that  when  several  limitations  give  rfiV- 
iinct  estates,  the  remote  estates,  depending 
on  estates  more  immediate,  and  created  at 
the  same  time,  and  by  the  same  deed  or  will; 
must  be  remainders ;  and  being  distinct 
^  .estates,  they  must  assume  the  description 
of  remainders,  and,  aliswering  this  descrip- 
tion, no  objection  can  be  made  to  the  trans- 
fer of  t3ies<e  remote  estates  separately  from 
the  estsLtes  of  freehold,  as  remainders  ;  and 
when  the  estate  has  the  name,  and  all  the 
qualities  of  a  remainder^  and  (for  this  is  the 
essential  point  and  distinguishing  circum- 
stance) Indistinct  from  the  estate  of  freehold, 
what  reason^  or  what  authority  can  be 
urged  against  its  conferring  the  same  pri«^ 
vileges,  as  are  annexed  to  other  estates  of 
the  same  denomination  ?  It  follows,  that 
the  interest  which  passes  by  the  limitation 
to  the  heirs  is  improperly  called  a  remain- 
der, or  it  has  all  the  qualities  common  to 
estates  comprehended  under  and  embraced 
by  that  term. 

Now  the  authority  of  Littleton  and  Per-^ 
kins,  and  also  the  determination  of  Wiscofs 
case,  will  support  the  right  of  a  person  who 
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is  the  owiier  of  several  distinct  estates,  id 
alien  one  of  these   estates   and   retain  the 
other.     Thus  in    treating   of    attornments 
Littleton  says,  **  If  a  lease  be  made  for  life^ 
*^  the  remainder  to  another  in  tail,  the  re- 
**  mainder  over  to   the   right  heirs  of  the 
^'  tenant  for  life,  in  this  case,  if  the  tenant 
for    life  grant  his    remainder   in  fee   to 
another  by  his  deed,  this  remainder  main-- 
tenant,  passeth  by  the  deed  without  any 
attornment^  &e.  for  that  if  any  ought  to 
"  attorn  in  this  case,  it  should  be  the  tenant 
**  for  life,  and  in  vain  it  were  that  he  should 
^'  attorn  upon  his  own  grant,^^  &c.     It  is 
evident  that  Littleton  is  treating  of  a  grant 
of  the  remainder^  distinct   from   the  free- 
hold.    That  the  freehold  continues  in  the 
tenant  for  life,  is  the  reason  superseding 
the  necessity  of  attornment.     To  convey 
the   freehold  and   inheritance,  a  feoffment 
and  not  a  grant  would  be  the  proper  nnode 
of  assurance. 

And  according  to  Perkins,{d)  confirmed  by 
the  resolution  in  Wiscofs  case  ;  if  a  tenant 
in  tail  be  seised  of  an  acre  of  land,  the  re- 
mainder of  the  same  acre  to  his  right  heirs, 
lie  may  grant  this  remainder,  and  yet  it  is 
not  executed  in  him. 

By  the  observation  in  Perkins,  that  the 
estate  to  the  heirs  was  not  executed  in  the 


(d)  Sect.  88, 
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tenant  in  tail,  it  must  be  understood  that 
the  remainder  was  not  vested  in  possession. 
Under  the  rule  in  Shelley^s  case,  it  was 
clearly  vested  in  interest. 

From  this  examination  of  the  authorities^ 
there  is  some  reason  at  least  for  the  conclu- 
sion, that  in  those  cases  in  which  a  grant  or 
limitation  is  made  to  two  jointly,  and  the 
heirs  of  one  of  them,  the  limitation  to  the 
heirs  will  give  the  interest  to  their  ancestor, 
so  as  to  be  connected  with,  and  form  part 
of  the  estate  of  freehold,  subject  to  the 
interest  of  the  joint-tenant,  or,  by  way  of 
remainder,  according  to  the  form  which  the 
limitation  assumes,  and  the  circumstance 
that  it  connects  the  nomination  of  the  heirs 
with  the  nomination  of  the  ancestor,  as  to 
two  jointly,  and  the  heirs,  or  heirs  of  the 
body  of  one  of  them,  or  makes  a  distinc- 
tion between  the  several  limitations  and  the 
times  at  which  they  are  to  confer  the  right 
of  enjoyment,  as  to  two  jointly,  and  after 
their  decease,  to  the  heirs  of  one  of  them  ; 
and  for  the  further  conclusion,  that  when 
the  limitations  to  the  ancestor,  and  to  his 
heirs,  give  distinct  estates,  he  may  dispose 
of  either  of  these  estates,  and  at  the  same 
time  retain  the  other. 

The  inference  from  these  positions  to 
merger,  may  not  be  obvious  to  every 
reader.  The  object  of  the  present  investiga- 
tion, is  to  shew   the  instances  in  which  a 
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person  claiming  under  several  limitations 
in  these  various  forms,  is  seised  of  an  estate* 
tail,  by  way  of  immediate  estate,  and  when 
of  an  estate  for  life  only,  with  a  remainder 
in  tail,  and  consequently  of  two  estates. 

This  point  has  been  agitated  most  gene- 
rally in  reference  to  estates  tail,  when  it  has 
been  necessarv  to  consider  whether  the 
donee  had  or  had  not  an  estate-tail  in  pos- 
session, so  that  he  could  discontinue  the 
estate-tail,  or  bar  the  remainders  by  a  re-»- 
covery,  in  which  he  was  tenant  and  not 
vouchee. 

In  Owen^s  case  (e)  the  husband  ^^nd  wife 
were  seised  under  limitations,  to  them  9^d 
the  heirs  of  the  body  of  the  husband,  and  the 
husband  alone  suffered  a  common  recovery  in 
which  he  was  tenant,  and  consequently  with 
single  voucher  ;  and  on  the  ground  that  his 
wife  had  a  joint  estate  with  him,  and  that 
there  are  no  moieties  between  husband  ^d 
wife,  it  was  held  that  the  recovery  did  not 
bar  the  issue,  and  remainder-men. 

And  in  the  Marquis  of  Winchester's 
case,  C/)  limitations  were  made  to  a  man 
and  a  woman,  not  his  wife,  and  the  heirs  of 
the  body  of  the  man  ;  and  a  recovery  he 
suffered  with  single    voucher,  and    conse- 


[€)  3  Rep.  5.  Moor,  210. 
if)  3  Rep.  1. 
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quently  as  tenant  was  held  to  be  good 
for  one  moiety.  These  cases  were  deter- 
mined on  the  ground,  that  the  man  had 
not  in  the  case  of  Owen,  an  estate-tail 
in  possession  in  any  part«  and  that  in  the 
case  of  the  Marquis  of  Winchester^  he  had 
an  estate-tail  in  possession  of  one  moiety 
only. — And  yet  in  the  case  of  King  e. 
Edwards,  (g)  where  a  man  and  his  wife  were 
seised  to  them,  and  the  heirs,  of  the  body 
of  the  man,  with  remainder  to  E.  B.  and 
the  heirs  of  his  body,  with  remainder  to 
W.  B.  and  the  heirs  of  his  body,  it  was  held, 
that  the  estate-tail  was  so  far  executed  in 
possession,  that  a  feoffment  by  the  husban^ 
and  wife  created  a  discontinuance,  although 
W.  B.,  the  third  remainder-man,  joined  in 
the  feoffment.  The  principal  question  was^ 
whether  this  feoffment  was  a  discontinuance 
of  the  estate-tail ;  and  it  was  argued  for  the 
defendant  that  it  was  not  any  discontinu- 
ance ;  for  it  was  said,  the  husband  during 
the  coverture,  having  a  joint-estate,  with 
his  wife  in  the  freehold,  had  not  any  estate- 
tail  in  possession,  but  quasi  a  remainder  in 
tail  expectant  upon  a  joint-estate  for  life, 
and  not  executed :  so  then  not  being  seised 
of  the  estate-tail  in  possession,  the  feoff- 
ment could  not  make  a  discontinuance ;  and 
to   prove  that,  the  counsel  cited  3  Rep.  5. 

■  I..  ■■!  I II'-  I  'I         ■III.I.^IMI  ■  11    < 

{g)  Cro.  Car,  320. 
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Owen  and  Morgan^ s  case  ;  and  2  Rep.  6l, 
Wiscofs  case.  But  as  to  that  point  Richard-^ 
son,  Berkeley^  and  Croke,  contrary  to  the 
opinion  of  Jones,  held,  that  the  estate- 
tail  was  in  the  husband  vested  and  set- 
tied,  and  that  his,  and  his  wife^s  feoff- 
ment made  a  discontinuance ;  and  although 
it  was  objected,  that  W.  B.  the  third 
in  remainder,  joined  in  the  said  feoffment, 
so  as  it  could  not  make  a  discontinuance, 
but  that  every  of  them  respectively  passed 
their  estates,  yet  all  the  justices  agreed  that 
this  joining  of  W.  B.  was  not  material,  for 
there  was  an  intermediate  remainder  in  tail 
to  E.B.  which  was  discontinued. 

In  C Hither 0  v.  Franklin  et  Ux,  (a)  in  a 
writ  of  ayel,  the  issue  was,  whether  the 
grandfather  died  seised  in  fee  ?  The  jury 
found  that  the  grandfather  covenanted  to 
stand  seised  to  the  use  of  himself,  and 
'Mary  his  wife,  for  their  lives,  remainder 
to  the  heirs  male  of  the  grandfather,  on 
the  body  of  the  said  Mary  begotten,  with 
remainders  over:  the  grandfather  suffered 
a  common  recovery,  and  died ;  Mary 
survived.  To  prove  the  recovery  void,  it 
was  insisted  that  Owen  and  Morgan^ s  case 
was  not  law  ;  for  if  baron  and  feme  had 
an  entirety,  then  each  had  the  whole,  and 
the  baron    might  make  a  tenant   to   the 


(a)  2  Salk.  £6?. 
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praecipe  for  the  whole.  Pemherton^  confrd, 
that  case  was  never  yet  questioned  ;  the 
wife's  estate  hinders  the  intail  from  ex- 
ecuting in  the  baron ;  so  that  it  is  only 
a  kind  of  contingent  estate,  after  the  death 
of  the  wife,  and  the  intail  cannot  be,  tacked 
to  the  estate  for  life,  of  the  husband 
during  the  life  of  the  wife;  because  dur- 
ing her  life,  there  is  an  intervening  estate ; 
and  it  was  accordingly  adjudged. 
•  Clithero  v.  Franklin ^  is  very  inacc^irately 
reported.  It  must  be  read  as  a  case  of 
€1  recovery  in  which  the  grandfather  was 
tenant,  and  not  vouchee. 

Even  then,  how  lamentable  it  is,  that  a 
science  so  essential  to  the  happiness  of 
society,  should  be  perplexed  with  such 
absurdities  and  contrarieties ! ! 

There  is  another  case,  [b)  in  which  the 
question  was  agitated,  whether  the  grantee 
had  one  estate  or.  several  estates:  aAd  that 
question  does  not  appear  to  have  been 
decided;  so  that  at  this  instant  there  is 
not  any  direct  authority  which  affords  a 
solution  of  the  law  applicable  to  a  case 
with  those  circumstances. 

As  cases  of  this  sort  often  occur  in  those 
counties,  in  which  it  is  the  practice  to  grant 
leases  for  years,  determinable  on  lives,  a 
statement  of  the  material  parts  of  that  case^, 

I     ■     I     ■    ' '  ■  ■      ....     ,      II    I 

[h)  Henning  y.  Brabason,  2  Lev.  43| 
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and  the  observations  relevant  to  the  same, 
will  be  introduced. 

The  Earl  of  Meath  leased  lands  to  A. 
to  hold  to  A.  for  eighty-one  years  from 
Michaelmas  next  following,  if  he  should 
so  long  live,  and  from  and  after  the  day 
of  the  death  of  A.  for  thirty-one  years. 
The  lessee  entered  before  the  commence- 
ment of  the  term,  and  continued  in  pos«- 
session  for  some  time.  After  the  period 
limited  for  the  commencement  of  the  lease, 
the  lessor  re-entered,  and  the  lessee  being 
out  of  possession^  and  when  by  the  rule 
of  law  he  had  not  any  assignable  interest^ 
except  so  far  as  the  thirty-one  years  were 
to  have  effect,  as  an  interesse  termini^ 
and  not  as  an  actual  estate,  assigned  his 
term. 

On  an  ejectment  after  the  death  of  A. 
by  the  person  claiming  under  the  assign- 
ment, Bridgmany  chief  justice,  delivered 
the  opinion  of  the  court.  And  the  second 
question  in  that  case  being  what  estate 
this  term  for  thirty-one  years  was,  he  held 
this  a  continuance  of  the  first  term,  and 
an  addition  thereto,  and  not  a  remainder  (c) 
or  future  interest,  but  thirty-one  years 
added  to  the  first,  all  being  under  one 
fiabendum;  but  some  of   his  brethren,    he 


{e)  See  Vio.  Abr.  Executor  U«  on  this  point 


.  ON  MERGER.  7S 

obseired,  differed  froni  him  on  this  point ; 
but  he  took  it  so^  although  the  most 
strong  against  him  (viz,  his  conclusion  on 
ihe  merits  of  the  cause.)  And  although 
-the  thirty-one  years  vere  not  from  the 
Jkime  of  the  death  of  A.  but  from  the 
day  of  his  death,  this  is  the  same  ;  for  the 
jrhole  day  upon  which  he  died  is  part 
of  the  first  eightyi^xne  years,  if  he  should 
so  long  live,  and  the  next  thirty-one  years 
«hall  be  adjoined  to  this,  and  no  fraction 
of  a  day 9  but  the  last  day  of  the  eighty- 
one  years,  and  the  first  day  of  the  thirty* 
one  years  shall  be  conjoined,  and  make 
only  one  term ;  and  it  is  not  to  be  sup- 
posed that  he  should  survive  eigkty-one 
years,  and  by  that  means  one  term  end 
before  the  commencement  of  the  other. 
But  if  the  first  term  had  been  only  for 
thirty  or  forty  years,  then  it  should  be 
otherwise,  but  not  so  on  a  term  for  eighty- 
one  years  ;  and  so  he  concluded  that  both  the 
terms  being  to  the  same  person,  they  made  only 
one  term^  as  a  lease  to  one  for  £hree  years, 
and  so  from  three  yeara  to  three  years, 
makes  one  term  for  six  years ;  but  if  the 
thirty-one  years  had  been  to  another  person, 
this  should  be  a  remainder  or  future  in- 
terest ;  and  he  said  all  his  brethren  agreed 
with  him,  that  it  could  not  be  presumed, 
that  the  lessor  would  survive  the  term  of 
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eighty-one  yearSf     The  like   presumption 
lias  been  made  in  other  cases,  (d) 

To  bring  a  case  under  the  influence  of 
the  reasoning  on  which  the  chief  justice 
relied,  there  must  be  an  immediate  connec*- 
tion  between  the  times  of  the  several  terms. 
An  interval  between  the  several  times 
would  necessarily  lead  to  the  conclusion 
that  the  several  times  were  to  give  distinct 
estates.  The  elucidation  of  these  limita- 
tions, by  comparing  them  to  a  lease  for 
three  years,  and  from  three  years  to  three 
years,  is  peculiarly  neat  and  .  apposite. 
Leases  for  three  years,  and  from  three  years 
to  three  years,  especially  •  when  they  are 
carried  on  for  an  indefinite  period,  referred 
to  the  pleasure  of  the  parties,  are  ana- 
logous to  leases  from  year  to  year.  The 
only  difference  is,  that  in  one  case  three 
years,  and  in  the  other  case,  one  year,  are 
the  period  of  computation.  Leases  from 
year  to  year,  deserve  some  notice  under  this 
division.  At  first  view  they  appear  to  give 
several  distinct  estates.  In  truth  they  give 
only  one  time  of  continuance.  That  time, 
however,  may  be  confined  to  one  year,  or 
extended  to  several  years,  according  to 
circumstances  attending  the  tenancy  in  its 


(d)  PoUexf.  67.  Beverley  v.  Beverley,  2  Vern.  131.  Peahy 
V.  Hurrell,  2  Vera.  370.  Evans  v.  Weston,  Butler's  Fearne, 
Appendix,  No.  1. 
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progress. — In  the  first  place,  the  lease  i» 
for  one  year  certain,  and,  after  the  com- 
mencement of  every  year,  or  perhaps  after, 
the  expiration  of  that,  part   of  the  year* 
in    which    a   notice  of    determining  the 
tenancy   may   be  given,  it  is  a  lease  ,  for. 
the   second  year;  and    in  consequence ,  of 
the  original  agreement  of  the  parties,  every 
year  of  the  tenancy  constitutes   part  of  the. 
lease,  and,  eventually,  becomes  parcel  of  the 
term ;  so  that  a  lease  which,  in  the  first  in-, 
stance,  is  only  for  one.  year  certain,  n^ay  in 
event,  be  a  term  for  one. thousand  years,  {e) 
Under   this  species  of  tenancy   the  law 
considers  the  lease    with   a  view    to   the 
time, which  has  elapsed  as   arising  from  an, 
estate    for ,  all :  that  time,    including    the 
current  year ;  and   with  a  view  to  the  tim* 
to  come,  as  a  lease  from  year  to  year.     For 
as  all   the    time   for  which  the  land  may 
be  held    under    a    running   lease,   is   ori- 
ginally given,  and  in  effect  passes,  by  the 
same    instrument  or  contract,  the  whole 
time  is   consolidated,    and  every  year,  as 
^t  commences,. forms  part  of  the  term,  (e) 

It  is  also  to  be  observed,  that  in  some 
cases  a  limitation  by  joint  words  may  give 
several  estates. {g] 

Thus,  by  a  gift  to  a  man  and  the  heirs 

{e)  Essay  on  Estates,  Chap.  Years. 

(g)  See  Mande?il1e*s  case,  1  Inst*  26.  b«  Succinct  fiew  of  the 
rule  in  Shelley's  case,  24. 
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of  the  body  of  his  father ;  or  by  a  gift  to 
a  iroman  and  the  heirs  of  the  body  of 
her  deceased  hMsband^  several  .estates  are 
created.  That  a  man  may  be  tenant  in 
tail,  as  donee  by  name,  the  gift  must  be 
to  him  and  the  heirs  of  his  own  body« 
A  consequence  flowing  from  this  position 
is,  that  under  a  gift  to  a  man  and  his 
heirs  of  the  body  of  his  father,  the  words 
^  of  the  body  of  his  father,^^  are  inconsistent 
with  the  gift  to  him  and  his  heirs,  there-* 
fore  he  takes  the  fee-*simple,  and  the. 
words,  **  of  the  body  of  his  father/^  are  re-* 
jected  for  repugnancy.  In  a  gift  to  a 
man  and  the  heirs  of  the  body  of  his» 
fkther,  this  inconsistency  does  not  exist. 

The  persons  designated  to  take  under 
tbe  appellation  of  heirs,  are  the  heirs  of  the 
body  of  his  father,  and  not  the  heirs  of 
the  donee,  or  his  heirS  of  the  body  of  his 
fethen  A  gift  tv  hie  heirs  of  the  body  of 
his  fathar,  if  it  created  an  intail  in  the 
heirs  of  the  body  of  the  father,  might 
postpone,  and  for  a  time  exclude  the 
right  of  enjoyment  of  the  descendants  ot 
the  son^  and  at  all  events,  would  admit 
other  persons  besides  his  issue  to  the  suc- 
cession under  the  intail.  A  gift  to  the  heirs- 
of  the  body  of  the  father,  though  in 
terms  it  is  conjoined  with  the  gift  ta 
the  son,  is,  in  point  of  law,  distinct  from 
and  independent   of  that  limitation,  for 
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that    reason  this  jingle  limitation  passes 
seveial  and  distinct  estates. 

The  donae^  by  reason  tbM  h6  is  named, 
will  take  an  estate  for  his  own  life  ;  and, 
under  the  limitation  to  the  heirs  of  the 
body  of  his  £stther,  an  estate^ail  will  vest 
in  the  person  who  can  bring  himself  within 
that  description.  The  donee  himself  may 
answer  the  description ;  and  in  that  case 
he  will  take  an  estate-*tail.  This  estate, 
however,  will  not  vest  in  him,  because  he 
is  the  donee  particularly  named.  When  it 
vests  in  him,  it  will  be  on  the  ground 
that  he  answers  the  description  of  the  gift! 
to  the  heirs  of  the  body  of  his  father ;  for 
ftny  other  person  answering  that  descrip- 
tion, may  take  in  preference  to  this  son, 
the  donee  ;  and  if  the  father  be  living,  the 
limitation  to  the  heirs  of  his  body  will 
give  a  contingent  interest,  suspended  from^ 
vesting  till  his  death.  It  is  to  be  ob-^ 
served,  however,  that  though  the  intailmay 
vest  by  purchase  in  any  one  answering 
the  description  of  the  limitation  to  the 
heirs,  any  other  person  who  might  have 
taken  under  a  gift  vesting  an  estate-tail 
in  the  ancestor^  may  take  under  this  limi-» 
tation,  though  he  is  not  the  general  heir* 
of  thi^  ancestor,  {k) 


i    m* 


[h]  Maiideville*8  Case,  1  Intt.  26.  b.  Southcbt  v.  Stewell, 
2  Mod.  207.  Willis  and  Palmer,  5  Borr.  2615.  Vi^w  of  the 
Ruk  in  Shelley's  Case,  24. 


60  ON  MERGER. 

Again,  a  limitation  by  one  entire  cqn-« 
nected  clause  to  A.  for  life^  and  for  years 
beyond  the  life^  gives  several  estates;  a 
freehold  and  chattel  real  :(i)  and  one  estate 
is  perfectly  distinct  from  the  other^  and 
the  assurance  for  the  transfer  of  these  estates 
must  be  adapted  to  the  different  qualities 
of  the  interest.  In  consequence  of  ac- 
counting the  term  for  years  distinct  from 
the  estate  for  life,  the  term  may  mjerge 
in  another  estate,  without  drawing  with 
it  the  estate  of  freehold,  or  being  exempt 
from  merger,  as, forming  part  pf  that  estate, 
on  the.  ground  that  the  estate  for  life  of 
A.  could,  not  merge  in  another  estate^ 
because  that  other  estatje  was  not  of  suffi- 
cient extent,  to  cause  the  .  merger  of  the 
estate  for  life,  though  it  was  sufficient  to 
cause  a  merger  of  the  term,  for  years. 
Besides,  when  the  estate  of  freehold,  limi- 
ted in  conjoint  expression,  with  the.  term 
for  years,  is  an  estate  pour  autre  vie,  and 
limited  to  the  heirs,  as  special  occupants, 
then  on  the  death  of  the  tenant  for  life, 
the  estate  of  freehold  will  devolve  to  the 
heirs,  and  the  estate  for  years  will  vest  in 
the  executors.  Accordingly,  in  Mordant 
D.  Watts,  {k)  it  is  said,  if  I  grant  an  annuity 


(•)  Vin.  Abn  Executor,  U.  Brownl,  19« 
(k)  Id.  ibid« 


ON  MERGER.  81 

for  life,  and  twenty  years  after,  these  are 
several  grants,  and  the  executors  shall  have 
it  after  the  death  of  the  tenant  for  life. 
By  several  grants,  it  must  be  understood, 
that  the  instrument  gives  several  and 
distinct  estates,  in  the  same  mannpr  as  if 
two  estates  were  limited  by  divided  clauses. 
In  the  principal  case  before  the  court,  the 
grant  was  to  A.  his  heirs  and  executors 
for  the  life  of  another  person,  and  for  half 
a  year  after ;  and  the  court  said,  if  the 
grantee  had  died,  his  heir  should  have  had 
the  rent  during  the  life  of  the  stranger, 
because,  it  was  payable  to  him,  his  heirs 
and  executors ;  but  neither  of  these  points 
was  material  to  the  judgment.  The 
question  debated  and  decided,  related  to 
the  times  of  payment,  in  consequence  of 
the  death  of  the  cestui  que  vie  in  the  life- 
time of  the  grantee.  Cranmer's  case  {z)  must 
receive  attention,  since  if  it  be  law, 
heirs  eo  nomine  took  the  term  by  pur- 
chase. 

The  opinion  expressed  on  the  points 
now  under  consideration,  is  intitled  to 
attention.  No  other  authorities,  either 
for  the  affirmative  or  the  negative  of  the 
proposition  have  occurred.  The  expres- 
sions, therefore,  in  Mordant  v.  Watts^  are 
most  likely  to  be  resorted  to,  and  weighed. 


(t)  2  Leo.  6.  Vin.  Abr.  Executor,  U.  pi.  20,  21. 
VOL.  III.  Q 
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whenever  the  question    shall  be  litigated. 

But    it  is  probable,    that   the  opinion   in 

Mordant  v.  Watts  will  always  be  considered 

too   clear  and  too  well  founded,  to  afford 

]the  most  distant  hopes  of  success,  in  an 

attempt  to  impeach  its  authority.     To  say 

that  a  freehold   is    a  chattel,   or   that  a 

chattel  is   a  freehold,   is  absurd ;  and  the 

same  estate  cannpt  be  freehold  at  one  time. 

and  a  chattel  at  another  time.    At  least,  it 

is  more  reasonable  to  gay,  there  are  several 

estates  ;  one   wholly  and  completely    free^ 

hold,  the  other  wholly   and  completely  of 

a  chattel  quality.     The  consequence   will 

be,     that    though   the   limitation  gives  a 

continued  time  of  enjoyment,  without  anj^ 

interval,  yet  in  the  inteudment  of  law,  there 

is   a   several  distinct  ownership  under  each 

estate,  and  the  years  may  merge  in  a  more 

remote   estate,  notwithstanding  the  estate 

of  freehold   may  still  remain  a' continuing, 

separate,    and    distinct    interest.     Besides^ 

is  it  not  reasonable  that    the  years   may 

pass  without  carrying   the   estate  for  life  ? 

The  intention  may  sometimes  call  fpr  this 

construction  ;  and  what    rule  or  policy  of 

law  denies  the  application  of  it  ?    Becauj^Qc 

ai,n  instrument  is   insufficient    to  pass  the 

time  of  the  estate  for  lijfe,  either  fox  want 

of  livery  of  seisin,  or  for  wajit  of  a  Ipas.^ 

for  a  year,  to  raise  an   estate  capable   of 

being    enlarged  by  a  release^  or   for   any 
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other  reason  peculiar  to  estates  of  freehold, 
ihall  the  instrument  be  also  void  as  to  the 
time  of  the  year,  though  there  be  an  ex- 
press limitation  of  that  time  ?  And  yet  that 
the  term  should  not  pass  under  these  cir- 
cumstances, is  a  necessary  consequence  of 
admitting  that  the  several  periods,  of  the 
life,  and  the  year,  are  constituent  parts  of 
one  entire  estate. 

The  observations  on  this  case  are  not,  by 
any  means,  inconsistent  with  the  opinion 
of  chief  justice  Bridgman.  The  two  cases 
are  (essentially  different.  In  the  case  before 
that  judge,  both  interests  were  of  a  chattel 
quality.  In  the  case  under  consideration, 
one  estate  is  freehold,  the  other  chattel ; 
interests  so  dissimilar,  communicating 
qualities  so  totally  different,  that  union 
between  them,  as  parts  of  an  entire  estate, 
beems  incompatible. 

In  reference  to  the  rule  in  Shelley^s 
tasfe  it  may  be  observed,  that,  when  the 
limitations  to  the  ancestot*  and  the  heirs 
are  immediate,  Or  eventually  become  so, 
by  the  determination  or  &ilure  of  in- 
termediate estates,  the  several  interests 
imported  by  these  limitations,  will  con- 
folidate,  and,  by  merger,  become  one 
intire  estate,  giving  one  undivided  time 
of  continuance.  When  other  estates  are 
limited  intermediate! v,  the  limitation  to 
the  heirs,    will,  during  the   existence  of 
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these  estates,  give  to  the  ancestor  an  estate 
in  remainder,  to  take  effect  in  possession, 
according  to  the  order  in  which  it  is  limit- 
ed, in  subordination  to,  and  after  the 
determination  of  the  intermediate  estates 
by  which  it  is  preceded,  excepting  only 
those  instances  which  are  the  same  in 
principle,  or  in  circumstances,  as  the  case 
of  Lewis  Bowles,  {k)  In  that  case  all  the  re- 
mainders limited  mediately  between  several 
gifts,  one  to  a  man  and  his  wife  for 
their  lives,  the  other  to  their  heirs  of  their 
bodies,  were  contingent ;  and  it  was  held 
that  an  estate-tail  did  execute  in  the 
husband  and  wife,  so  as  to  entitle  them  to 
be  deemed  tenants  of  an  estate-tail  in 
possession  :  but  sub  modo :  so  that,  on  the 
vesting  of  the  contingent  interests,  the 
husband  and  wife  should  be  tenants  for 
their  lives  with  a  remote  remainder  in 
tail. 

Even  though  the  several  limitations  had 
been  so  made  as  to  be  operative,  without 
the  aid  of  the  rule  in  Shelley's  case  ;  for  ex- 
ample,  by  a  remainder  to  the  donee  and  his 
heirs  or  the  heirs  of  his  body,  the  like 
temporary  union  and  consolidation  would 
have  taken  place,  so  as  to  open  and  let 
in  the  contingent  remainders,  when  and  if 
they     should    become    capable   of  effect. 


"0^' 


{k)  11  Rep.  80. 
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These  are  instances  of  merger  which  are 
conditional  and  not  absolute.  The  cases  of 
Lewis  BowieSy  (/)  and  Hooker  v.  Hooker,  {m) 
and  CordaVs  case,  (n)  afford  the  material 
authorities,  and  they  are  relevant  to  the 
doctrine  of  merger  as  it  affects  contingent 
remainders,  dower,  curtesy,  &c. 


That  the  Accession  of  a  third  or  intermediate 
Estate  may  he  the  Cause  of  Merger  ^  as  between 
two  or  more  other  Estates. 

The  law  of  merger  may  operate  between 
three  or  more  estates,  as  well  as  between 
two  estates. — ^A  third  estate  may  be,  and 
frequently  is,  the  means  of  the  union  of 
two  estates,  and  the  merger  of  one  of  them, 
when  they  would  otherwise  be  kept  apart 
and  remain  distinct.  This  observation  will 
become  intelligible,  by  supposing  A.  to  be 
tenant .  for  life,  with  remainder  to  B.  for 
life,  with  remainder  to  A.  in  fee :  or  by 
supposing  B.  to  be  tenant  for  life,  with  re- 
mainder to  A.  for  life,  with  remainder  to 
B.  in  fee. 

In  the  former  case,  the  intermediate  estate 


(I)  11  Rep.  80. 

(m)  Rep.  Temp.  Hardw.  Ann.  13. 

(»)  Cro.  Eliz.  315. 
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ofB.  will  prevent  the  union  of  the  several 
estates  in  A.  and  in  the  latter  instance,  the 
estates  of  B.  are  kept  distinct  by  the  estate 
ofA. 

This  position  will  be  proved  by  Bates^s 
case,  (o)  and  the  case  of  Duncomb  and  Dun-- 
comb,  {p)  From  the  doctrine  established 
by  these,  cases,  and  to  be  stated  in  con- 
sidering the  effect  of  merger  in  reference 
to  titles  by  curtesy  and  dower,  it  will  be 
evident,  that  the  right  of  dower  or  of  curtesy 
may  depend  on  the  application  of  the  law 
of  merger.  But  with  a  view  to  the  re- 
marks to  be  made,  on  introducing  the 
several  cases  of  Bates,  and  Duncomb  v.  Dun-- 
comb,  it  is  observable  that,  ca^teris  paribus, 
if  in  the  first  instance  B.  had  conveyed 
his  estate  for  life  to  A,  and  in  the  second 
instance  had  conveyed  his  several  estates 
for  life  and  in  fee  to  A.  the  three  estates 
would  have  united  and  become  one  entire 
interest.  In  each  of  these  cases,  the  im- 
pediment to  merger,  arise  from  the  interme- 
diate estate,  will  be  and  was  removed  when 
that  estate  shall  be  annihilated  by  merger. 
These  instances  then  prove  that  as  to  this 
point,  it  is  immaterial  whether  the  person 
who  has  the  second^  or  intermediate  estate, 
acquires   the  first    and    third   estates,    or 


(o)  Salk.  Lord  Raym.  326. 
ip)  2  Lev.  437.      , 
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i^rhether  the  owner  of  the  first:  and  thii^d  es- 
tates^  becomes  tenant  of  the  second  or  inter- 
mediate estate. — ^And  of  the  circuitous  mode 
in  which  merger  takes  place  in  those  in- 
stances^  some  notice  will  be  taken,  in  con- 
siderihg  the  other  heads  of  division;  The 
observations  to  be  introduced  under  thfes^^ 
divisions  will  also  illustrate  these  cases. 


That  the  several  Estates  must  vest  in  the  sanie 

Perspn. 

Another  circumstance  to  be  noticed  under 
this  division  is,  that  the  several  estates  niust 
meet,  that  is,  vest  in  the  same  person. 
Several  estates,  in  distinct  persons,  will 
remain  several  and  distinct  interests.  The 
union  of  two  or  more  estates  in  the  same 
individual,  or  in  two  or  more  persons  seized 
jointly,  is  the  cause  of  merger* 


That  the  two  Estates  must  be  in  the  same 
Lands  ;  or  in  the  same  part  of  the  same 
Lands. 

These  positions  require  very  little  ex- 
planation. The  examples  for  their  illus- 
tration, will  be  easily  collected  from  the 
subsequent  divisions. — The  two  estates 
must  be  in  the  same  lands ;  or  when  the 
lands  are  held  by  several  persons  in  un- 
divided parts,  then  in  the  same  parts  of 
these  lands.     Several  estates  in  distinct  parti 
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are  not  within  the  rule  of  merger:  and 
therefore  if  A.  have  an  estate  for  life  in 
one  moiety,  or  any  other  part  of  a  parcel 
of  land,  and  an  estate  for  life  or  in  tail 
in  the  other  moiety^  or  any  other  part  of 
the  same  land,  one  of  these  estates  cannot 
merge  in  the  other.  These  are  several 
estates  in  distinct  parts ;  and  are  to  be 
considered  exactly  as  if  they  were  distinct 
estates  in  distinct  farms:  and  the  doctrine 
of  merger  requires  the  concurrence  of  several 
estates  in  the  same  lands,  or  in  the  same 
part  of  the  same  lands.  This  is  material 
in  an  especial  manner  to  the  knowledge 
of  the  law  of  merger,  in  application  to  the 
estates  of  tenants  by  entireties,  joint- 
tenants  and  tenants  in  common ;  and  as 
between  persons  who  have  estates  under 
cross-remainders.  A  general  rule  as  to 
these  tenancies,  and  to  be  insisted  on  more 
fully  under  an  appropriate  head  of  this 
essay,  is,  that  the  law  on  merger  may  operate 
to  the  extent  in  which  the  same  person  has 
several  estates  in  the  same  parcel  oflandy  or 
in  the  same  part  of  one  parcel  of  land.  For 
the  purpose  of  merger,  each  person  who 
is  tenant  by  entireties  has  the  entirety  of 
the  lands  as  one  individual.  Therefore, 
merger  may  be  in  the  same  manner,  and 
to  the  same  extent,  as  if  there  were  a  sole 
seisin :  -  but  joint-tenants  have,  for  the 
purposes  of  merger,  only    aliquot    parts ; 
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although  for  the  purposes  of  surrender  or 
release  to  one  of  them,  and  for  many  other 
purposes  of  tenure,  they  are  seised  per  my 
et  per  tout :  and  tenants  in  common  have 
only  particular  undivided  shares^  which  '  as 
between  themselves  may  be  equal  or  un- 
equal in  their  extent,  and  each  share  is 
considered  as  a  distinct  tenement,  and 
gives  a  separate  and  distinct  freehold. 
Therefore,  as  to  joint-tenants,  and  tenants 
in  common,  the  merger  will  not  operate 
beyond  the  extent  of  the  part  in  which 
the  owner  has  two  several  estates. 


That  an  Estate  may  merge  for  one  part  of 
the  Land  and  continue  in  the  remaining 
part  of  the  same  Land. 

A  consequence  arising  from  these  deduc- 
tions is,  that  an  estate  may  merge  for  one 
part  of  the  land  :  and  continue  in  the 
remaining  part  of  that  land :  as  if  A.  be 
tenant  for  life,  remainder  to  B.  and  C.  for 
life,  in  tail  or  in  fee,  and  A.  convey  his 
estate  to  B.  or  C.  the  estate  for  life  will 
merge  as  to  one,  and  continue  as  to  the 
remaining,  moiety  of  the  same  land.  .  So 
when  A.  and  B.  are  joint-tenants,  or  tenants 
in  common  for  life,  remainder  to  C.  in  fee, 
and  A.  conveys  his  estate  for  life  to   C, 
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there  wilt  be  ^  merger  as  to*  one  moiety 
only  of  the  land ;  and  B;  will  be  tenant- 
for  life  of  the  other  moiety.   After  merger,^ 
B".  and C*  will  be  t^nanti^  in   cotnmon  of 
the  flreehold>  and  G.  will  have  the  inheri-* 
tanoe  of  one  moiety  as  tenant  ih  fee  in- 
possesBit^h,    and    of  the   other  moiety  as^ 
tenant  in  fee  expectant  on  the  decease  of 
Bl  (^)'  These  instances  estaUish  the  propo- 
sition that  merger  iliay    be  partial ;  thati 
ani  estate  in  an   aliquot  part  of  the  land^  * 
may'  merge,  while  the  estate  in»  other  partsr 
of   the    same    land'  will  be  a'  continuing' 
interest ;    and    from  the  examples  already 
adduced    it    will   appear  that  the   merger 
will  not  be  more  extensive  than  that  particular 
part  of  th^  land  in  'vtiMch  there  aire  several- 
successive  estaitfes'  in  the  same  person,  withbut 
any  difference  wheth^r^  the  more  immediate 
or  the    more  remote    estate   comprises  a 
larger  portion  of  the  lii:tids. 


i «-» 


Iwquity  whether  sterol  Estates  in  an  equal' 
Share  of  the'  same  Lands  shall  be  referred* 
to  the  same  Share. 

Sometimes  it  has  been  doubted  whether 
several  distinct  estates,  in  an  equal  share 


— - *•  ^<^"  •  ■ 


(j)  Wi8Cof«  Case,  2*  Rep;  60; 
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of  the  same  lands,  should  be*  referred:  to 
the  same  idkntioal  shace  of  tihese  lands  i 
Thus  in  Chwch  *  v.  Edward^^  (r)  by  settie- 
ment  datedi  the  39th.  and  SOtdi  July^. 
1702,  on  the  marriage  of  Penmmeth 
Edwards  with  Hmtndh  SiatmderSj  laiid^  wiere 
settled  to  the  use  of  Pensometh^  Edxmrdv 
for  life,  remainder  to  Hawiahi  fbr  life,  re^ 
maiiider  to  the  heirs  o£  HnnndU  to  be 
begotten;  This  estate*-tail  descended  on 
Hannah  and  Elizabeth^  the  daughters  of 
the  marriage.  The  remainder  in  fee  also' 
descended  to  them  as^  heirs  of  their  mother^S' 
brother,  and  consequently  from>'  a  person* 
who  had  bhe  fee,  distinct  from  the  estate-^ 
tail.  Hnnnah,  the  daughter,  being  in  pos^ 
session,  levied  a  fine  with. proclamations  ^of 
one  moiety  and  filed  a.  bill  in  chancery, 
for'  partition,  and  devised  the  lands  ;  and' 
the  present!  bill  was  by  persons  claiming 
iHid^  Hannah  the  daughter,  against  persolis 
claiming  under  Eiizabethy  to  revive  the  pro-* 
ceedings*  in  the  former  suit.  For  the' 
defendants,  it  was  contended,  thsit  Hannah, 
having  a  moiety  in  the  estate«-tail,  the 
remainder  to  both  sisters  in  fee,  her  fine 
would,  as  to  the  remainder  in  fee,  only  bind 
a  moiety  of  that  moiety,  and  not  a  moiety ' 
of  the  entirety :  and  it  was  alleged,  that  if^ 
she  had  been  seised  of  a  moiety  in  tail^  with 

(r)  2  Bro.  di.  C«8.  180.  also  Tbrustout  y.  Peake,  1  Str,12. 
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remainder  to  herself. and  a  stranger  in  fee^ 
her  fine  would  clearly,  as  to  the  remainder 
in  fee, .  have  affected  only,  a  moiety  of  the 
moiety,  and  that  the  question  only  was, 
whether  the  sisters  being  interested  in  the 
estate-tail,  as  well  as  the  remainder  in  fee, 
could  make  any  difference.  But  by  Lrod 
KentfOHy  then  Master  of  theRoUs^  it  was  said, 
*^  By  the  fine  Hannah  obtained  a  base  fee 
''in  that  moiety,  in  which  she  had  an 
•'  estate-tail. »  How  can  you  differ  the 
**  moiety  in  which  she  had  the  estate-tail 
*'  from  that  in  which  she  had  the  remainder 
^*  in  fee  ?  It  would  be  rather  curious  to 
'*  distinguish  the  one  from  the  other,  for 
*'  thepurposeofdeprivingherofthe  moiety 
'*  in  which  she  bad  the  estate-tail.  The 
"  estate-»tail  is  now  spent  by  the  death  of 
'•  the  sisters,  and  the  reversion  is  fsillen  in. 
'^  But  if  the  defendants  think  it  worth 
'*  arguing,  I  will  send  a  case  to  the  Com- 
"  mon  Pleas,  upon  the  question,  whether 
"  Hannah,  under  the  deeds  of  29th  and 
**  30th  July,  1702,  and  by  her  fine,  ac- 
"  quired  a  fee-simple  in  any  and  what  part 
**  of  the  estates,  settled  by  those  deeds/^ 
A  case  was  accordingly  sent  to  the  Com- 
mon PleaSj^and  argued  by  Mr.  Serjeant  JEftV/, 
and  that  court  was  of  the  same  opinion 
with  the  Master  of  the  Rolls. 

The  object  of  the  argument  was  to  shew, 
that   Hannah  had  several  estates  ;  one  in 
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a  'moiety ;  another  in  a  moiety  of  her  own 
moiety  ;  and  a  third  in  a  moiety  of  the 
moiety  of  her  sister,  in  effect,  three  estates  ; 
and  that  her  fine  applied  to  a  moiety  only 
of  that  moiety  of  which  she  was  tenant  in 
tail  in  possession,  and  to  a  moiety  of  the 
other  moiety  in  which  she  was  supposed  to 
have  a  remainder  in  fee. 

And  there  are  cases  in  which  the  re- 
mainder or  reversion  may  be  in  a  distinct 
share,  though  Church  and  Edwards  is  not  an 
instance  of  this  sort ;  and  there  will  be  a 
merger,  when  no  reason  exists  for  dis- 
tinguishing the  estates,  and  there  will  not 
be  any  merger  when  there  is  a  reason  for 
distinguishing  the  estates. 

When  there  are  several  particular  estates, 
there  must  be  several  and  distinct  inheri- 
tances, {s)  This  seems  to  present  the  ground 
for  distinguishing  the  cases  in  which 
several  persons  having  the  reversion  or 
remainder  shall  have  several  estates  in 
the  same  share  or  not. 

A.  and  B.  were  devisees  as  tenants  in  com- 
mon in  tail.  One  of  them  died  in  the  life^time 
of  the  testator,  and  the  reversion  descended 
to  the  surviving  devisee  and  another  co-heir 
of  the  testator.  On  the  question  whether 
the   surviving  devisee  had  the  reversion  in 


wm^m^mt^mm^t 


(i)  Qm.  liU.  183.  b,  191.  a.  Com.  Dig.  Estates. 
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fee  in  tbe  same  identical  slnre  in  irhidh 
he  had  the  estat^tail,  a  iughljr  dis- 
tinguished conveyancer  gave  his  opinion 
that  the  surviving  devisee  had  an  estate- 
tail  by  descent^  and  one  half  of  the  other 
moiety,  being  one  fourth,  by  descent ;  and 
consequ/ently  the  reversion  of  the  share 
of  which  he  was  tenant  in  tail  descended 
to  himself  and  the  other  co-heir. 

Indeed  on  sound  principles,  too  clear  to 
be  mistaken,  it  should  seem,  that  when 
there  are  distinct  mcietieiy  there  must  be  a 
distinct  reversion  of  each  moiety ;  since 
each  moiety  is  a  distinct  tenement ;  and 
there  must  be  a  distinct  reversion  of  that 
moiety.  Granting  this  to  be  correct,  and 
who  can  deny  it  ?  the  reversion  must 
descend  to  all  the  co--heirs,  and  one  rever-^ 
sion,  or  the  reversion  of  one  moietjr,  caimot 
descend  to  one  co-heir,  and  the  other  re**' 
version^  in  other  words,  the  reversion  of  the 
other  moiety,  cannot  descend  to  the  other 
co-heir.  It  is  against  all  principle  that  co^ 
heirs  should  hold  in  s«ich  manner. 

When  one  moiety  is  granted  to  A.  for 
life,  a^d  the  other  moiety  to  B.  for  life,  or 
in  tail^  there  will  be  a  distinct  reversioa 
of  ea€h  moiety.  A  devise  in  like  manner > 
will  give  the  same  result-  Of  each  moiety 
there  will  be  a  distinct  reversion,  apd  that 
reversion  would  descend  to  the  co-heirs. 
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Though  sevpraj  i?6|tajbes  Hi^il  were  giyffi 
rto  different  persQi^s^  tj^re  wpiild#  oi  ne- 
cessity, be  9.  ^eparp^te  reversion  pf  fiftcfe 
jsharjB  ;  for '  the  partipular  ept^e,  in  ewh 
j^h^re,  ni^y  (}etermine  at  ft  diiO^epe^t  p^jf^od  ; 
and  on  thp  detep:*Qajia9.tion  pf  jth^  parjbii^ular 
estate,  the  h^ir«f  vrQuld  be  en|it|ed  to  thfA 
pevprsion  a§  hieiFS-  Xhoygb  the  li^irfl  fcfp 
the  donee  ji>  tail  by  ^ilj,  thfi  rule  pf 
^aw  would  be  equally  appUpabl^  tp  thf  01- 
JEach  woujfl  liave  a  p^rticuH?  e^tftfee.  *Q^ 
of  consequence,  tb^r^  fi^u^t  b^  ^,  4i^i9Q^ 
reversion  of  each  separ^e  sHam^  ^tl  th*^ 

feversio^  W9H^    de^en4    ^P  ^l^    th^  ^Qr- 
heirs. 

These  abserv^tfons  origi|:^tiqg  vith  ih^ 
convpyappera  to  whai]^!  r^fereijtce  k^  b^ft 
m^^de,  plape  th^  questipfi  in  its  <{rttP  iwiftt 
9jf  view,  3414  I'^fer  i^  to  priaciples  of  t;?»«re^ 
$0  well  foun4ed  and  t^orpughjly  apHnpwfr 
l^ged,  thjat  wh^i>ev«f  ^he  qu^pt^pn  ^h»U  bt 
^n  agit^tie^,  t^iis  re^i^fiing  may  PQssifeljf 
prevail,  sinc^  thjcy  do  not  opppgo  tbi 
ceasop,  or  as  a,  consequencp  tjie  ftHthprity^ 
of  Church  an4  .^difq^rd^  ;  fof  tjioX  cas«^  tO 
b^  consi&lent  witl^  pnaciplp,  v^^^  hftT^ 
be^n  grounded  qi^  its  pegi^liair  <^ircum«* 
stances. 

Now-  on  ChwTQk  ^n4  tldw,^r4s  it  i&  ob/r 
serv;^le  that  th^  ca-^p^rc^^efa  in  tsuL  1^ 
W]y  pne  eg|^t§  feej^weep  tJjfiffl>  and  thsate^ 
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fore  their  seisin  of  the  estate-tail^  was  a5 
entire  as  their  seisin  of  the  remainder  or 
reversion  in  fee,  and  they  had^  only  one 
estate-tail  and  one  immediate  remainder 
or  reversion.  But  when  two  persons  are 
tenants  in  common,  in  tail,  or  for  life,  with 
the  reversion  in  fee  to  them  by  descent, 
they  have  several  particular  estates,  and  for 
the  reason  already  stated,  several  reversions ; 
and  the  consequence  of  their  having  several 
reversions,  will  be  that  A.  and  B.  will  have 
a  reversion  expectant  on  the  estate  of  A,, 
in  his  moiety ;  and  A.  and  B.  will  have  a 
reversion  expectant  on  the  estate  of  B,  in 
his  moiety ;  at  least  this  would  be  the 
case,  as  between  all  persons,  except  A. 
and  B. :  and  no  reason  in  law  occurs  for 
distinguishing  their  case  from  that  of  other 
persons  in  reference  to  the  learning  of 
merger.  To  shew  the  absurdity  and 
injustice  of  a  contrary  rule,  A.  and  B. 
may  be  supposed  to  be  tenants  in  special 
tail  to  them  and  the  heirs  of  their  bodies 
by  particular  women.  Thus  one  of  them 
might  be  tenant  in  tail  after  possibility 
of  issue  extinct,  at  the  time  of  the  descent ; 
and  if  the  reversion  would  merge  his  in- 
terest in  the  whole  of  his  share,  there 
would  be  an  inequality  in  the  right  of  A. 
and  B.  under  the  descent ;  since  A.  would 
take  a   reversion  expectant  on  an  estate 
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for  life,  while   B*  would   take  a  reversion 
expectant  on  an  estate-tail- 

It  must  also  be  kept  in  mind  that  in 
Church  and  Edwards  the  same  persons  were 
co-parceners,  as  well  of  the  estate-tail 
as*  of  th«  reversion  in  fee ;  and  co-parceners 
constitute  only  one  heir,  and  they  are 
seised  per  my  et  per  tout,  of  the  estate 
ii^ld  in .  co-parcenary :  and  they  were  not 
s6ised  of  the  reversion  expectant  as  to  one 
moiety,  ..on  the  death  of  one  of  them 
without.,  issue,  and  expectant  as  to  the 
other  moiety,  on  the  death  of  the  other 
of  them. .without  issue;  but  were  seised 
of  V the.. reversion  in  fee  expectant  on  an 
estate-tail  in  the  .  intirety ;  but  when  tw  o 
persons,  jare  tenants  in  common  in  tail,  and 
the  reversion  descends  to  them,  then  the 
reversion  of  each  moiety  descends  to  them, 
and  they  have  one  moiety  expectant  on 
the  estate-tail  in  that  moiety,  and  the 
Otlier  moiety  expectant  on  the  estate- 
tail  in. this  moiety:  land  both  being  so 
seised  '.of  the  reversion  of  each  moiety; 
during  the  existence  of  the  particular 
estate  in  that  moiety,  both  must  neces- 
sarily become  seised  in  possession  on  the 
expiration  or  determination  of  the  par-» 
ticular  estate :  and  it  follows  that  as  both 
take  the  reversion  of  each  moiety  by  de- 
scent; neither  has  a  moiety  of  the  reversion 
expectant  on  his    own  estate-t«til  in  that 
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moiety,  but  is  seised  per  my  et  per  tout 
with  his  companion  in  co-parcenary,  of 
the  whole  of  the  reversion  expectant  as 
to  each  of  the  moieties  on  the  estate-tail 
in  that  particular  moiety. 

Thus  in  cases  like  Church  and  Edwards, 
the  reversion  in  fee  descends  in  cO-parcenary, 
in  the  same  manner,  and  with  the  same 
connexion  between  the  tenants,  as  they 
take  the  estate-tail  by  descent.  They 
continue  seised  in  co-parcenary  of  the 
several  estates,  and  they  have  their  owner- 
ship, in  and  throughout  the  same  share. 
Neither  of  the  heirs  in  tail  is  tenant  to 
himself  and  the  other  co-heir,  but  the 
several  heirs  in  tail  are  also  the  rever- 
sioners ;  and  the  merger  of  the  particular 
estate,  when  it  shall  no  longer  be  privi- 
leged under  the  statute  of  intails,  will 
be  only  a  consequence  of  an  ownership 
in  the  same  part  of  the  same  lands ; 
originally  under  several  estates,  which  the 
policy  of  the  law  blends,  as  soon  as  it 
can,  into  one  entire  estate.  And  it  will 
be  found  that  this  construction  has  been 
made  in  application  to  joint-tenants,  {t) 
even  when  a  severance  of  the  joint-tenancy 
has  been  the  consequence. 

On  the  whole,  the  general  conclusion  to 
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be  drawn  from  the  determination  in  Church 
and  Edwards^  is  only  that  several  successive 
restates  will  be  referred  to  the  same  share, 
when  there  are  not  any  means  for  dis-^ 
tinguishing  the  application  of  these  estates 
to  different  shares.  For  it  is  too  clear  to 
admit  of  doubt,  that  circumstances,  and 
the  nature  of  the  title,  may  impose  the  ne- 
cessity of  admitting  that  several  estates, 
conferring  a  right  of  possession  in  different 
degrees,  to  equal  parts  of  the  same  ands, 
must  be  applied  to  different  parts  of  these 
lands.  Thus,  A.  and  B.  are  tenants  in  com-^ 
mon  in  fee,  and  A.  settles  his   moiety  on 

C.  for  life,  and  B.  settles   his   moiety  on 

D.  for  life,  and  the  reversion  of  B.  descends 
to  C.  the  several  estates  of  C.  will  remain 
distinct.  These  estates  exist  in  an  equal 
share  of  the  same  lands  ;  but  they  clearly 
exist  in  different  shares.  This  is  the  pro- 
tection of  the  particular  estate  from  merger. 
As  between  these  estates  there  is  not  any 
connexion  or  privity  in  title ;  no  depend- 
ance  of  one  estate  on  the  other.  The  estate 
for  the  life  of  C .  is  derived  from  the  titl^ 
of  A.,  while  the  reversion  in  fee  is  derived 
under  the  title  of  B.  It  is,  therefore,  im- 
possible for  one  estate  to  blend  with  the 
other.  There  is  a  want  of  that  privity  of 
right,  and  of  title,  which  is  essential  to 
merger.  The  privity  and  connexion  of 
title  as  to  the  life-estate  of  C,  is  between 

h2 


^te*d'''Al"<iHliHfefe'VJio'claiin  under  him, 
''^MW<i6  \!^^'mM6ni{n  fee,  it  is  between 

""'Sa'ih^H'=:AI'a^«B!'kre  tenants  in  com- 
'^Hk^WiHW,  hmm^Temaraders  to  them 
'iL'fi^i  dr^'  to/ 'a.  has  an  estate-tail  in 
'H"faio1eiy;Wfttt'd'i»eitt«nder  in  that  moiety 
'Hh'  m  oSm^mWi'iiik  he  and  his  compa- 
<1iiM''*2ik'Wi  MilAh.  situation,  as  far  as 
"^IfeiK&'Ma  "the  'bfhfer  moiety.  That  the 
'eU^M^ll"  in" '^itftd'i'ttf  these  moieties,  may 
'IBe 'enterg^a"in^b'^\^e-simple,  the  tenant 
'iil^^ifonH^ttetity^ust  suffer  a  recovery, 
'o'r  ^ii^'"m^i^  Jcyin'  'In  a  recovery  of  the 
'mtJi^eiy  y  Wd'Wa'i' ilfey  have  the  immediate 
reiilMW^iii'  'Mi  tB^eir  fine  with  proclama- 
;t;ioWwill"  bfe^  tealual  to  complete  the 
t^ile'  '"'  ^"   '<'»>:•»  ''.■'  ;. 

^  'So  i^lfeii  A'*,Sn(J  B'.'are  tenants  in  common 

Tfor 'lite  oj/iA'irail,  with  a  reversion  to  C  and 

•iilrit'"sfe'^tiil,''^"hi!dy   be    collected    from 

1prm^i''otis^^fidh'i'thatC.  and  D.  haVe 

Iwo  ^iJiStiW^t' rfei^Elrsibns ;  one  expectant  on 

1^&  esl'ire  of  A.','* the  other    expectant  on 

';t;i'ie  6siat^''6f 'ii'c^and  therefore  a  title  b^ 

'iieJscenV  br'  'pWdh'dse,   derived  by  A.  from 

CV  or '  X^:, '  <Jan' '  only    give  a  title  to  one 

nioi^ty  o^'thal  ']^rticular  share  in  which 

*A.  Jiks'the  iprfeic^dete  estate.    For  to  adiflit 

thalt'hb'  took  xh^' entirety  of  that  share, 

would  be  '  to    change    the  nature  of  the 

'hwn4i'shi|i  of-' the  other  party;    since  in- 


tjtead  of  having. 9,|ii|0i^yf,(««p(^d;«ijti,w,jij^ 
one  part  on  th^iiestat6<<>f)i^>iand<,?tSi  itp^t^ 
other  part  expectaijitijiW  ,jtbe>fiPto^e)fliB5iI 
he  would  have,ftiB€iY;?fi*iQi|i  v^pWyi^?fp^<?t*nt 

on  the  share „pf.(pl^i/E>f>/tlP^m.jfVi\yi>  flfl4 
consequently   ^ , ,  vpjy,  i  4^f eiypRt    ^grfiS  r .  Pf 

ownership:  for„as,i(ip^^bR  ir^?rPKSVWi,,  <it]l». 
rule  must,  w;!^  .|jl?Q  ^c^ftifn  pf,.tbR:,w-r 
stance  of  co-p^^ffli^Rsin:  ta4l«iwfiQiiP^PQin* 
of  law,  have  ,qnjy  o;»^;ps|#t^,;i  Ijfi  th?i  i  Wfll^ 
whether  the.pjkriifwianttepfinfe  ,b9^fi,;(^tt*l 
or  unequal  i^fejitfi^ :  „f9n  t  iwitanwd  ^Wie  aH 
estate  for  li$B„,|an^ij,tl^ii/?lttJBP  .?^.fi»t^te>r 
tail :  and  it  4fftnnqt:(^e?]||)pq*pdi,tbatWprg»I 

should  so  f|^r,.,A«iUVreiPP€iil9^iSPV(¥r^l,imr 
versioners,  ,?!?,;  ^ft,;|g^y^,  ;wm.,ni  ,jr^Kfi|sipn 
expectant  iY^w)Jl3r(Pi>;^  ,<ifstftterUi^lin9t«ad 
of  a  reversipfl,  ^jfpfpj^nfcipftrAijf  o»uin^tat« 
for"  life.  J^ , .  ^jipref^rfi ,  i^pei^fi  t  ^P  ift^Uom 
that  as  oftqn„ias.,q|i(eipfi}:pqnflinfi  jji  pftrjtJQwlai 
estate  in  p^r^  <?t^.viw^su,an4:  |;h#iremWi|iei 
or  reversic^fjfl  .,t^^  s^^pumiifu  t^u9S^mn 
person  b(y  .,a  .^.^ir^PSf  c  iW  4fi1  WiJi|l«  ( .Ui^OT 
must  be  j^,fl|frg^^,l;vj  jl|b§ ,  ??f t^|i,tl  i<^ntfj^t 
share  ;  si^q^,^^  pftrtipftj;^;-  efttftt§,i  Wji  tfe* 
remainder,,  or.  ^eiyi^rsLiM;^, ;  jar^ ,  ,iinit^<}i  >  w. ;  ( Ah* 

same  perfp^  ^1,)  |y)j|.y,     ^|1(;..|  v/jnn   Wm    m; 

But  as.^lj^II^  ^be  .Ti^ftV^clW  <W.  TftYi^rc 
sion   is  ^  fHM)^<?|Hiyi9ff6.,pes^fl^,^,)liei«»nlt» 

in  comift9i^f,o|r, jc4ntntfwnt?,->ft^«^  tAWa« 
persons ,  |  ji^yq ,  |  ^  | .  f ^yersi^ii, ,  i^ ,  fl*pb|  «lw» 
there  c^n„l?fi  ^  ifl^Tger,  iqnly/  feribsi»liqwpt 


S 


102  ON  MERGER. 

part  of  the  person,  who  has  the  remainder 
or  reversion  in  the  same  share  in  which  he 
has  the  particular  estate. 

In  practice,  it  is  sometimes  desirable  to 
vest  in  each  of  several  persons,  tenants  in 
remainder,  the  freehold  of  the  particular 
shares,  of  which  they  are  seised  under  the 
remainder.  This  is  especially  the  case, 
when  the  parties  are  desirous  of  obtaining 
a  partition  in  fee  at  law.  Under  these  cir-t 
cumstances,  it  is  of  importance  to  limit 
the  freehold  to  them  in  such  manner  as 
will  unquestionably  give  to  each  person, 
the  freehold  of  that  particular  part,  in 
which  he  has  the  inheritance  in  remainder : 
for  unless  the  demandant  and  tenant  are 
severally  seised  in  fee  of  their  respective 
shares,  the  partition  will  be  binding  only 
till  the  estate  of  one  of  them  shall  deter- 
inihe,  and  will  not  bind  those  in  remainder. 

From  the  case  of  Church  and  Edwards, 
and  other  authorities,  there  appears  ground 
for  contending  that  the  law  will  of  itself, 
appropriate  to  each  person,  the  freehold  of 
the  particular  share,  in  which  he  has  the 
remainder.  But  since  these  authorities 
are  not  universally  relied  on,  and  seem  to 
admit  of  exceptions,  it  will  in  practice  be 
right  to  remove  from  titles  all  causes  for 
doubt,  arising  from  the  want  of  an  express 
appropriation  of  the  freehold  to  the  parti- 
cular share  in  which  each  rem?iinder-man 
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has  his  estate  of  inheritance^  and  words  of 
appropriation  of  the  freehold  to  the  inheri- 
tance will  be  proper. 

The  words, "  and  a?  to,  for,  and  concern- 
^^  ing  all  that  part  or  share  of  and  in  the 
"  said  messuages,  &c.  in  which  the  said 
"  A.  hath  an  estate  of  inheritance  in  re- 
*'  mainder  as  aforesaid,  and  of  and  in  every 
"  part,  &c.  to  the  use  of  the  said  A.  his 
"  heirs  and  assigns  ;^^  or  with  such  other 
variation,  as  the  circumstances  may  require^. 

In  this  place,  and  as  relevant  to  these 
observatioi^s,  the  case  of  Oakley  v.  Smith  {a) 
may  be  stated.  In  that  case  two  per- 
sons, tenants  in  common,  in  tail,  of  a 
copyhold  tenement,  agreed  on  a  partition, 
and  by  that  agreement,  each  tenant  was  tq 
have  particular  parcels  of  the  copyhold, 
and  afterwards  each  person  made  a  surren. 
der  to  the  other,  of  the  parcels  allotted  for 
that  person.  Smith,  the  eldest  son  of  one  of 
the  tenants  in  tail,  contended  that  the  in- 
tail  subsisted  in  a  moiety  of  the  original 
moiety  of  his  mother :  thereby  meaning  the 
moiety  of  the  entirety  of  those  lands,  which 
were  allotted  to  her ;  and  on  a  rehearing  lord 
keeper  Henley  made  a  decree  in  his  favor, 
on  the  ground  that  the  several  daughters 
only  barred  a  moiety  of  their  respective 
estates,  viz.  allotments ;  and  this  decree  was 

(a)  Ambler,  368. 
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perfectly  right  in  principle.  It  may  be 
supported  by  the  strongest  arguments.  As 
to  the  particular  lands,  surrendered  by  each 
tenant  in  common,  that  person  was  tenant 
in  tail  of  one  moiety  only  thereof. 

Therefore  as  to  the  intail  no  more  was 
aifected  by  the  surrender,  than  the  lands 
comprised  in  the  surrender,  since  the  sur- 
render of  each  daughter,  did  as  to  the  intail* 
pass  only  her  original  moiety  of  the  parti- 
cular lands  contained  in  her  own  surrender : 
and  not  the  moiety  of  those  lands  which, 
on  the  partition,  were  allotted  to  herself: 
so  that  although  the  several  surrenders 
'  comprised  all  the  lands,  yet  the  surrender 
of  each  tenant  in  tail,  was,  as  to  the  intail, 
confined  to  the  particular  lands  allotted  to 
her  sister;  and  consequently^  neither  of 
the  tenants  in  tail  did  any  a^t  to  bar  the 
intail,  in  her  original  moiety  of  the  lands, 
taken  by  her  on  the  partition :  and  there- 
fore as  to  one  moiety  of  thi  lands  in  each 
allotment,  there  was  a  subsisting  intail. 

The  plaintiff,  it  must  h6  remembered, 
claimed  and  recovered  a  riioiety  ^of  those 
particular  lands,  which  were  surrendered  to 
his  mother  on  the  partittofi,''and  not  a 
moiety  of  a  moiety,  or  a  fo?urth  pai't:.of  these 
lands ;  and  it  was  a  moiefy  '  tof  the  ititirety 
of  these  lands  to  which  he  was  really  in  tit- 
led ;  for  his  mother  had  a  moiety  in  all  the 
lands,  and  her  surrender  barred  her  intail 
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in  her  moiety  of  those  lands  Oiftly  which 
were  comprised  in  her  surrender;^  ^leaving 
her  original  moiety  in  the  lands  allotted  to' 
her,  altogether  unaffected  by '  he*  Tsurrei>4 
der.  '•*•*■'  ' '^   ••     '•'- 

As  to  the  issue  of  the  otlnei*  sfeteiV  ihe 
same  observations  apply  to  thelandfiiwhicfb 
she  received  under  the  allotment  made  -to 
her.  '  -»-*  ' 

In  short,  after  the  partition  and  the  « top* 
renders  made  to  give  effect  -t6^«tll#<'«ame, 
each  party  had  an  estate-tail*iriofleiwoidtyj 
and   an  estate  in  fee-simple  •  in  «theM  other 
moiety  of  the  lands  comprised  iti  tier  allot-* 
ment.     That  she  had  an  estate  ifi:leeiiti*<^ne 
moiety  of  these  lands  was  the  cooseqAence 
of  her  sister's  surrender-       ^ '    »  j>m  .  n ;;  L- »     « * 
That  she  had  only  an  efttate^tail  inLthe 
other  moiety,  arose  from  the  v^ant  dl  or  sifr- 
render   by  herself  of  that  moicfty :  so  that 
the  estate-tail  was  in  her  original  moiety^of 
the  lands  allotted  to  hei'self,  and 'her  estate 
in  fee  was   in  that  moiety   whit h^she^  re- 
ceived under  the  surrender  of  ber  «iste^  as 
part  of  the  transaction  of  partitibiij       < 

The  difference  between-  this  ^  casei '  'and 
Church  and  Edwards,  is,  that  in- Church' ahd 
Edwards  the  title  Avas  complete  by  means 
.of  the  learning  on  merger.  The_  base  fee 
derived  from  the  estate-tail  merged  in  the 
reversion  in  fee.  At  least  this  must  be  the 
result  of  admitting  that  the  estate-tail  and 
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the  reversion  in  fee  of  each  person,  were 
several  estates  in  the  same  individual  share ; 
and  that  the  fine  of  one  of  them  gave  that 
person  a  complete  ownership  and  dominion 
over  the  moiety  in  which  she  had  the  re-* 
version  in  fee.  While  in  the  case  in  Am-- 
bier,  the  title  was  defective  for  a  moiety  of 
the  lands  in  the  surrender,  because  the  sur*- 
renderor  never  tiad  any  estate-tail  in  that 
moiety. 

It  was  intended  to  have  taken  a  view  of 
the  nature  of  cross  remainders,  as  part  of 
this  chapter ;  but  as  such  a  view  would  have 
been  only  a.  repetition  of  one  of  the  tr;^cts 
already  published,  (6)  and  also  of  part  of 
the  intended  additions  to  the  Essaj/  on 
the  Quantity  of  Estates^  it  is  not  deem-» 
ed  justifiable  to  introduce  the  observa- 
tions at  large,  into  this  volume.  Suffice 
it,  therefore,  to  say,  that  under  cross  re^ 
maindefs,  each  person  has  a  distinct  estate^ 
and  only  one  estate,  in  each  distinct  part, 
although  there  may  be  one  hundred  parts 
and  not  two  estates  in  any  part. 

And  the  reader  who  wishes  to  pursue  the 
author^s  arrangement  of  the  subject  of  this 
volume  should,  at  this  point,  read  the  tract 
on  cross  remainders. 


^^^ 


(5]  See  Tracts  on  Cto»  RemainderB>  &c 
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CHAP-   IX. 


First,  That  the  several  estates  must  be  imme'- 
diately  expectant  on  each  other. 

Secondly y  That  the  more  remote  estate  must  be 
without  any  intervening  vested  estate,  and 
also  without  any  intervening  contingent 
remainder  created  in  the  same  instant  of 
time,  and  by  the  same  means  as  gave  origin 
to  the  other  estates.     And, 

Thirdly,  That  the  determination,  or  acquisi-* 
tion  of  an  intermediate  estate  may  be  the 
cause  of  merger,  as  between  estates  kept 
distinct  by  means  of  the  intermediate  estate. 

The  two  first  heads  will  be  blended  un- 
der one  general  view  of  the  subject. 

From  all  the  cases  which  have  been  dcr 
termined,  it  may  be  collected  that  (with 
the  exceptions  which  will  be  noticed,)  the 
two  estates  must  be  the  two  vested  estates, 
which  are  to  take  effect  immediai;e]y  after 
«ich  other,  without  any  intermediate  vested 
estate ;  or  at  least,  without  any  intervening 
remainder  in  contingency,  arising  under  the 
same  conveyance  by  which  the  former  of 
jthese  estates  is  created. 
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It  is  absolutely  necessary,  that  the  latter 
estate  should  be  connected  with  the  former 
estate,  and  be  immediately  expectant  there- 
on so  as  to  come  into  its  place,  on  the  de- 
termination of  that  estate. 

This  is  universally  true  of  merger,  as  far 
as  relates  to  the  right  of  possession,  by 
.means  of  the  more  remote  estate;,  but  in 
estates  of  freehold,  there  will,. be  a  species 
of  merger,  or  rather  of  unioij,^  ^nd^conso^ 
lidation  without  merger,  notwithstanding 
the  interposition  of  an  estate  for  years,  and 
in  some  cases,  notwithstanding  a  mesne  con- 
tingent remainder.  This  is  a  consequence 
of  the  system  of  our  tenures.  The  two 
.  estates  of  freehold  are  united,  only  for  the 
purpose  of  remedial  actions^  ?ind  oJF  con- 
feiTing  a  title  on  husbands  tp  be  tenants  by 
the  curtesy,  and  of  wives  to  be  tseh'ants  in 
dower.  As  between  these  persons,  and  with 
^  view  to  remedies,  by  real  actions,  and 
rights  depending  on  the  ownerihtp  bf  ttlfe 
freehold,  a  term  for  years  is '  coii&iddred 
merely  as  a  contract  for  the  possession.' '  'At 
the  common  law,  the  tenant  under  a  tferiii 
for  years,  was  rather  a  bailiff,^  than  an 
owner.(a)  Originally,  he  had  hotahy'  jifer- 
manent  interest.  He  held' rather 'by'fcuiS- 
tesy,  and  favor,   than  as  a  right;  for 'the 


(a)lSalk.254,    Essay  on  Estates^  .(^hap.  Freehold, 
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fenefit  of  ihe  lessors,  rather  than  for  his 
oiwi  particular  interest.  ^  Till  the  reign  of 
Henry  the  eighth,  the  termor  was  merely 
dependant  on  his  lord,  for  the  continuance 
of  his  tenancy.  By  a  feigned  recovery,  the 
term  might  have  been  defeated,  and  the  te- 
ntot  deprived  of  his  remedy.  A  statute  of 
that  peign,  first  gave  stability  to  the  inte- 
rest of  the  termor,  by  enabling  him  to  fal- 
sify recoveries  against  his  lessors,  when  these 
i^ecoveries  were  feigned — in  other  terms, 
without  real  title.  Under  the  provisions  of 
thiS'.  statute,  tenants  for  years  became  per- 
tnanent  and  substantial  owners,  and  were 
liberated  from  the  tyranny  and  caprice  of 
ihfsir  landlords  ;  but,  notwithstanding .  the 
change  in  the  circumstances  of  their  tenan- 
cy, the  antient  rules  of  law  were  applied 
to  titles,  which  merely  concerned  the  free-^ 
hold  and  inheritance.  The  sole  object  of 
the  statute,  was  to  give  permanency  and 
security  to  the  interest  of  the  tenant,  withn 
<mt  making  any  alteration  in  the  ownership 
of  the  freehold,  or  varying  the  rules,  bjr, 
which  that  ownership,  or  the  quality  of  the 
interest  of  the  termor  was  regulated.  j ; . 
As  IFar  as  the  doctrine  of  merger  is  con-\ 
cteTOed,  the  general  rule  is,  that  while  any 
estate  is  interposed  between  two  estates,  iti 
the  same  person,  the  intermediate  estate 
(with  the  exception  of  the  instance  of  a 
merger  taking   place,    notwithstanding,  a 
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contingent  remainder,  and  in  destruction 
of  that  remainder^  under  the  restrictions 
noticed  in  afuture  page,  and  of  a  term  of  years 
between  two  estates  of  freehold)  will,  during 
its  continuance,  keep  the  other  estates  dis« 
tinct  from  each  other.  This  rule  may  be  col-* 
lected  from  a  great  variety  of  cases.  Thus 
executors  had  a  term  of  years  as  such,  and 
there  was  a  mesne  estate  for  years,  in  ano- 
ther person,  (for  so  the  book  must  be  un- 
derstood,) and  the  executors  purchased  the 
reversion  in  fee,  ^'  the  first  lease  remained 
*^  by  reason  of  the  mesne  remainder.^X*) 

So  in  Duncomh  and  Duncomb,{c)  a  man 
was  tenant  for  his  life,  remainder  to  a  trus- 
tee for  his  life,  with  remainder  to  himself 
in  tail:  and  it  was  decided,  that  his  wife 
was  not  intitled  to  dower.  The  ground  of 
this  determination  was,  that  the  trustee  had 
an  actual  interposed  estate  for  life,  and  not 
merely  a  possibility  ;  and  this  mesne  estatq 
kept  the  two  estates  of  the  husband  dis- 
tinct ;  and  prevented  the  attachment  of  a 
title  jof  dower. 

And  in  Bates^s  c^e,{d)  it  was  admitted 
that  an  interposed  estate  of  freehold,  would 
have  prevented  the  union  of  the  estate  for 
life,  with  the  inheritance  of  the  husband^ 
although  an  intervening  estate  for  years 

--i  ---  iiiirt  -r— T-r— — ^ — m— rnr^ 

{b)  Bro.  Leave.  03. 
(c)  3  Uv.  437. 
{d]  1  Salk.  254, 
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did  not  produce  this  effect:  consequently, 
two  estates  of  freehold  united,  notwith-^ 
standing  an  interposed  estate  for  years. 

So  where  A.  was  lessee  for  years,  with 
remainder  to  B.  for  years,  and  the  term  of 
A.  came  to  the  queen,  and  afterwards  the 
reversion  vested  in  her  ;  Clark,  Baron,  said, 
that  the  lease  of  B.  should  begin  pre- 
sently, and  cited  the  case  of  Wrotesky  and 
Adams y  where  a  lease  for  years  is  made  to  A. 
and  afterwards,  a  lease  in  reversion  is  made 
to  B.  for  years,  and  A.  obtains  an  estate  for 
life  from  him  in  the  reversion,  the  estate 
of  &•  shall  begin  presently;  But  Marmood^ 
Chief  Baron,  beld  that  the  first  lease  was 
ndt  extinct.(e)  And  he  was  rigbt^  if  we 
suppose  the  intervening  years  to  have  been 
an  actual  term,  as  distinguished  from  an 
interesse  termini. 

So,  ptr  Hales,  Just.{/)  if  a  man  lease  to  on« 
for  ten  years,  and  afterwards  lease  the  same 
land  for  twenty  years,  and  the  first  lessee 
purchases  the  reversion  in  fee,  yet  the  first 
lease  is  not  extinct,  because  the  second  lease, 
which  is  for  twenty  years,  is  mesne  between 
the  first  lease,  and  the  fee^simple,  which  is  an 
impediment  to  extinguishment. (g)  .  , 


{e)  4  LeoD.  9.  ^33  EHz. 
(/)  &ooke  Exting.  54. 

{g)  Also  see  Whitchurch  and  Whitchurch,   2  P.  Witts.  236. 
ScoU  and  Fenhoulet,  1  Bro.  Cb«  Cas,  69.    '  ' 
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.  In  this  case^  some  stress  seems  to  have  been 
Idid  on  the, ;  circumstance,  that  the  mesne 
estate  waa  far  more  years  than  the  preced- 
ing estate;  but  this  makes  no  difference, 
for  though  the  preceding  estate  is  for  more 
years :  than  the  mesne  estate,  the  mesne 
estate  will  be  an  impediment  to  the 
m6l^er,(A) 

'  Tenant)  ^by  elegit,  takes  a  confirmation 
for  tferwa/of.  his  life.  He  is  in  by  the  tenant 
of  the  freehold,  and  not  in  the  post,  by  the 
law/  as  he; .was  before:  in  other  words,  his 
estate  as  ten^t  by  elegit  is  merged:  and^then 
if  the  tenant  of  the  freehold  had  charged  the 
latid j  ^between  the  execution  made  by  the 
extent,,an^  the  confirmation,  the  tenant  by 
ei«git  shall  hold  charged,  where  he  was  dis- 
charged before .  (i) 

So  if  tenant(A:)  by  statute  merchant,  oi 
of  the  like  interest,  bring  an  assize,  and 
pending  the  writ,  the  fe^^-simple  descend 
td  him>.  this  shall  abate  the  writ,  for  the 
descerit  of  .  the  greater  estate  extinguishes 
the  lesser  4^) 

'^  Although  a  contingent  remainder  dependr 
ittg '-  on .  the  former  of  two  estates  vested 
in  the  ss^jqc  person,  will  suspend  the  abso- 
lute and  positive  union  of  these    estates. 


*  i^. 


(A)  Brooke  Ezting.  30. 
(t)  31  A88.  pi.  13. 
{k)  Bro.  ExtiDguuhment,  S& 
XO  32  H.  e.  30. 
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if  all  the  estates  are  taken  under  one  and 
the  same  conveyance,  or  arise  under  a  trans- 
action, which  confers  a  title  to  all  the  es- 
tates in  the  same  instant  of  time,  and  as  if 
it  were  unojlatu.  Yet  this  protection  from 
merger, (wi)  will  continue  only  till  the  ow- 
ner of  these  estates  has  done  some  act,  hy 
which  he  confounds  the  first  of  his  estates 
in  the  more  remote  estate;  and  by  that 
means  destroys  the  contingent  remainder^ 
by  depriving  this  remainder  of  its  support. 
Of  this  subject,  with  its  distinctions,  a 
more  detailed  yiew  will  be  given,  in  consi- 
dering the  effect  of  merger  on  contingent 
remainders.  > 

And  even  while  the  intervening  remainder 
is  in  contingency,  the  several  estates  be- 
longing to  the  same  person,  will  unite  for 
all  the  purposes  of  tenure^  and  there  will 
be  a  temporary  merger,  subject  to  the  right 
of  those  intitled  under  the  contingent  re- 
mainder, to  have  the  benefit  of  that  re- 
mainder, when  it  can  vest.  In  this  in- 
stance, the  estate  opens   and  closes  as  the 

circumstances  of  the  contingent  remainder 
require. 

Thus  in  Lewis  Bowleses  case,(n)  a  settle- 
ment  was  made  to  the  use  of  Thomas  Bowles^ 
and  Ann  his  wife,  for  the  term  of  their  lives, 


(m)  Per  Hale  ia  Parefoy  v.  Rogers,   2  Saund.  860, 
(n)  11  Rep.  79. 
TOL.  III.  I 
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without  impeachment  of  waste,  and  after 
their  decease  to  the  use  of  their  first  son  in 
tail  male,  with  remainders  to  the  other  sons 
successively  in  tail  male,  with  remainder 
to  the  use  of  the  heirs  of  the  body  of  the 
same  Thomas  and  Ann^  with  divers  remain-* 
ders.oven 

John^  their  only  son,  died  without  issue,  and 
Ann  entered,  and  waste  took  place.  The 
first  question  in  the  case  was,  if  upon  the 
whole  matter,  the  wife  should  be  tenant  in 
tail,  after  possibility  of  issue  extinct,  or 
that  she  should  have  the  privilege  of  a  te-* 
tiant  in  tail,  after  possibility,  namely,  to 
commit  waste. 

And  as  to  that  pointy  it  was  resol^^d 
first,  that  till  issue,  Thomas  and  Ann,  were 
seized  of  an  estate-tail,  executed  mb 
modo,  namely,  till  the  birth  of  the  issue 
male,  and  then,  by  the  operation  of  law, 
the  estates  were  divided,  namely,  Thomas 
and  Afm,  became  tenants  for  life,  the  re** 
mainder  to  the  issue  in  tail,  the  reversion 
to  the  heirs  male  of  Thomas  and  Ann,  the 
remainder  over  as  aforesaid,  for,  it  was 
added,  the  estate  is  not  absolutely  drowned, 
but  with  this  implied  limitation,  till  they 
have  issue  mate. 

And,  notwithstanding  an  interrening 
estate  for  years,  the  freehold  may  unite  with 
the  inheritance,  when  the  freehold  and  the 
inheritance  meet   in  the  same  person^  so 
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M  to  confer  a  title  by  curtesy,  dower,  p9^ 
sessiQ  Jratris,  &c.  withpiit  prejudice?  to  the 
term.  Under  these  circvmstanc^^  the  es«- 
tate  for  years,  which  is  interposed,  an^ 
the  several  estates  of  freehold,  will  give 
several,  and  distinct  times  of  enjoyment ; 
and  it  is  to  some  purposes  only,  that  th$ 
owner  of  the  freehold,  is  con«id^re4  to  have 
an  actual  seisin  of  the  more  remote^  as  wqU 
as  the  more  immediate  estate* 

Bates^s  case(o)  is  relevant ;  aj|d  wijl  exhjl^ 
bit  the  distinction  in  its  triie  pQint  pf 
view.  In  that  case,  a  person  waf 
tenant  fbr  his  life»  with  remainder  to  tru9-> 
tees  far  a  term  of  years,  with  remainder  ii| 
fee,  to  the  tenant  for  life,  and  he  died ;  aii4 
it  was  ruled,  that  his  wife  should  be  ^n^^ 
dowed,  notwithstanding  tbe  intervening 
estate:  for  that  being  for  years,  was  not  t9 
be  regarded^  It  was  added,  at  the  commpii 
law,  th«  freehpld^r  might  destroy  itj,  by  % 
feigned  r^overy,  and  as  th^  case  W99^  th^ 
party  died  Hf^s^d  of  an  estat^taih 

Oo  the«e  cases  it  may  be  pbi^erved^  tha^ 
the  several  litaitations  conferred  a  title  to 
distinct  estates.    That  these  estates  wer^ 

bl^iddd^  must  have,  been  t)i$  <^ons^qu^|ice 

9f  unian  and  cp^sQlidation*     It  is  clear^ 
that  if  thfe  fr^iehold  had  continued  distinct 


mimi^mmm^^mflmtmm 


(o)  1  Salk.  254. 
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from  the  inheritance,   there  could  not  hare 
been  any  title  to  curtesy.     That  title  must 
arise  from  a  seizin  of  the  inheritance :  and 
there  must  be  an  actual  seisin  of  the  inhe- 
ritance,   and    of   the  immediate  freehold, 
perhaps  it  may  now  be  said,    as   a  conse- 
quence of   the  ownership  of   that  estate. 
These  cases  prove,  that  there  was  this  seisin 
of  the  inheritance  by  a  merger,  or  at  least 
cpnsolidation .  of  the  freehold  in  the  inhe- 
ritance.    However,  it   is  observable,   that 
there  are  instances  of  a  qualified  merger;  ' 
of  a  merger,  which  is  complete  as  between 
those  who  shall  become  intitled  to  the  inhe- 
ritance.   On  the  one  hand,  it  does  not,  as 
is  the  ordinary  effect  of  merger,  accelerate 
the  right  of  possession  under  the  term  of 
years;   and  on  the  other  hand,  the  term  of 
years  continues  in  full  force,   and  precisely 
in  the  same  condition  as  if  there  had  not 
been  any  merger.    This  then  is  an  example 
of  merger,  as  between  some  persons,   and 
not  between  all  persons ;  or  more  accurately 
s^peaking,    it  is  an  instance  of  union  and 
consolidation,    without  producing   all  the 
effects  of  merger. 

It  must,  however,  be  remembered,  that  in 
CordaFs  case,(n)  where  A.  was  tenant  for  life, 
remainder  to  his  first,   and  other  sons  in 


(n)  Cro.  Eliz.  315. 
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tail,  with  remainder  to  A.  himself  in  tail, 
it  was  resolved,  that  the  estate-tail  of 
A.  was  not  executed,  in  other  words  vested 
in  possession,  for  the  possibility  of  the  mesne 
estate  that  might  interpose ;  and  therefore  it 
was  always  disjoined  during  the  life  of  A.  so 
that  the  wife  of  A.  could  not  be  endowed. 

While  in  Hooker  v.  Hooker{o)  Lord  Hard^ 
wickcy  and  three  of  the  judges,  held,  that 
even  supposing  after  the  descent  in  that 
case  of  the  fee  upon  B.,  there  remained  any 
possibility  of  the  estates  opening  to  let  in 
the  contingent  remainders ;  yet  as  the  con- 
tingency had  never  happened,  and,  the  hus- 
band being  dead,  never  could  happen,  the 
wife  should  be  intitled  to  dower ;  and  Lord 
Hardwkke  added,  he  did  not  think  CordaPs 
case  was  law,  and  he  said  it  was  denied 
2  Sand.  386,  and  also  in  another  like  case  by 
Bridgman.{p)  But  no  dicta,  &c.  are  found 
which  support  the  observations  of  Lord 
Hardwkke  in  their  general  and  unquali- 
fied import. 

So{q)  when  lessee  for  life,  leased  to  his 
lessor,  for  the  life  of  the  lessor,  he  retained 
a  reversion  or  mesiie  estate,  and  no  surrenr 
der,  or  which  for  this  purpose  is  the  same 


■rr 


(o)  Caa.T.Hardv.  p.  13. 

(p)  Perhaps  Stepheos  v.  Bretridge,  1  Ler.  36^ 

(q)  2  Roirs  Abr.  406.  pi.  7.  . 
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thitig,  no  m«irger  took  placfe ;  for  itt  the  Ito- 
guage  of  Roile  the  lessee  had  a  possibility 
1[an  inaccurate  phrtise)  to  have  the  land  again, 
namely,  if  the  original  lessor  should  die  ifi 
his  life*time. 

Again,  if  a  lessee  grant  part  of  his  estate 
to  the  lessor,  by  which  a  reversion  conti- 
nues in  him,  this  is  not  any  surrender  or 
merger,  (r) 

As  if  less6e  for  twenty  years,  grant  all 
liis  feistite  to  the  kssor,  except  a  month,  or 
day,  at  the  end  of  the  terra,  this  is  not  any 
surrender,  because  the  original  lessee  has  a 
t6versi6n.(^) 

In  this  place,  there  may  again  be  intro- 
duced the  instances  put  in  these  terras.  If 
lessee  for  life,  lease  to  the  lessor  in  rever- 
sion, and  the  heirs  of  his  body,  for  the  life 
of  the  original  lessee ;(/)  this  is  not  any  sur- 
render, for  there  may  be  an  heir  of  the 
body,  who  may  not  l>6  the  heir  geneml, 
and  th6^  estates  may  be  divided.  T6  be 
more  apposite,  the  estate  may  determine 
by  the- failure  of  heirs  of  the  body,  and  the 
duration  6f  the  estate  is  measured  by  the 
Continuance  of  these  heirs. 

Also  in  Alderman  Oarrawny^s  ca9e,(«/)  a 


'•fci  I 


(r)  3  Roll.  Abr.  497.  pi.  13. 

(#)  Racan  v.  ^mWtty  2  Roll.  Abr.  497.  pi.  14. 

(I)  2  Roll.  Abr.  497.  pU  16. 

(»)  Cited  in  Hard.  417- 
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lease  for  one  hundred  years  being  xnade^  the 
reversion  was  granted  for  life,  and  the  les- 
see [for  years]  granted  his  estate  to  him  in 
the  reversion  in  fee,  and  it  was  held  that 
'^^  the  lease  for  years  was  not  destroyed  by 
^^  meeting  with  the  fee,  because*  by  possi*- 
^'  bility  the  lease  for  life  might  outlast  the 
•^  term." 

So  in  Stephens  v,  Bretridg€y{x)  the  husband 
was  tenant  for  his  life,  remainder  to  his  wife 
for  her  life,  remainder  to  the  husband  in 
tail :  and  it  was  held  that  '^  the  estate  of  the 
'^  wife  was  a  mesne  remainder  between  the 
estate  for  life,  and  the  estate-tail  of  the 
husband ;  and  it  cannot  be  intended  that 
^^  when  an  estate  for  life  is  limited  to  the 
*'  wife,  that  this  should  instantly  merge  in 
"  the  estate  of  the  husband." 

And  a  long  list  of  cases  to  the  same  pointy 
might,  if  it  were  necessary  or  convenient^ 
which  it  is  not,  be  introduced  to  establish 
the  general  proposition,  that  a  mesne  estate 
will  protect  against  merger. 

But  in  Bro«  Surrender,  pL  17>  this  case  is 
stated:  Formedon  against  tenant  for  the 
term  of  his  life,  the  remainder  to  W.  for 
the  term  of  his  life,  and  the  first  tenant  for 
life,  grants  or  leases  his  estate  to  him  in  re<* 
mainder,  for  the  term  of  his  life,  to  hold  to 
him  in  remainder  for  the  life  of   himself. 


MMkrtBi.> 


(x)  1  Lev.  36, 
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the  grantee.  Per  Wilby,  Just.  "  clearly  this  is 
/*  no  more  than  a  surrender/^ 
f  This  conclusion  may  however  be  doubted^ 
since  all  the  estate  was  not  granted,  but  a 
reversion  remained  in  the  grantor.  And 
therefore,,  in  Perkinsiy)  it  is  assumed,  that 
if  lessee  for  life,  of  land,  lease  the  same 
land  unto  him  in  the  reversion  for  life,  [rpad 
the  life  of  him  in  reversion,]  the  remainder 
unto  a  stranger  in  fee,  the  same  is  no  sur^ 
render-     Causa  patet. 

And  in  Bro.  Abrid.[z)  there  is  this  fur- 
ther point,  a  man  leased  land  for  term  of 
life,  the  remainder  to  W.  in  tail ;  the  tenant 
for  life  leased  to  him  who  had  the  remainder 
for  the  term  of  the  life  of  him  in  remainder, 
who  took  a  wife  and  died,  and  the  first  les^ 
see  entered,  and  the  feme  was  barred  of 
dower,  and  so  this  was  no  surrender. 

An  inter  esse  termini  will  not  prevent  a 
merger  of  two  estates,  expectant  on  each 
other,  though  it  be  interposed  between 
them. 

For  an  interesse  termini,{a)  is  no  such  in- 
tervening interest,  as  will  prevent  the  appli-* 
cation  of  the  law  on  merger.  On  the  con- 
trary, notwithstanding  an  interesse  termini, 
two  estates  which  in  all  other  respects  arq 


(y)  %  621. 

{»)  Surr.  pi.  49. 

{a)  Symoads  v.  Cudmore,  4  Hod.  I, 
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immediate  to  each  other  will  unite,  and  the 
right  of  possession  under  the  interesse  ter^ 
mini  may,  unless  circumstances  impede,  be 
accelerated  .(6) 

Thus  A.(c)  made  a  lease  to  B.  for  ten 
years,  to  begin  presently,  and  afterwards  A. 
granted  a  second  lease  to  C.  by  deed,  of  the 
same  land  for  ten  years,  to  commence  at 
Michaelmas  next.  B.  the  first  lessee  [read 
before  Michaelmas]  purchases  the  fee,  so 
that  the  term  is  frowned.  C.  the  second 
lessee,  may  enter  at  Michaelmas,  and 
enjoy  the  termi  &c.  by  the  opinion  of  all  the 
court  of  C.  B.  except  Brown  J. 

An   interesse    termini  is  assignable ;    and 
the  case  of  Salmon  v.  Swan,   noticed  in  a 
subsequent  page,  proves  that  a  prior  estate 
for  years,  will  not  prevent  an  extinguish- 
ment, by.  way  of  release,  in  the  reversion, 
though  the  release  cannot  operate  by  way  of 
merger.     So  that  an  actual  term  is  no  im- 
pediment to  the  extinguishment  of  an  m- 
teresse  termini^   although   this  actual  term 
would   prevent  the   merger  of    the   prior 
interest  if  it  were  an  actual  estate.     To  be 
supported,  Salmon  v.  Swan  must  be  referred 
to  the  same  principle  as  enables  a  remain- 
der-man or  re  versioner  to  accept  a  release  for 
the  benefit  of  the  tenant  of   a  particular 


(&)  Hetley,  55.  Northain*8  caae. 
(c)  Dyer,  112. 
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estate  as  well  as  of  bimself,  from  a  persmi 
who  lias  merely  a  right  or  title. 

An  int€resse  termini  is  not  a  vested  in-» 
terest.  It  is  of  a  peculiar  nature.  Till  it 
becomes  an  actual  term,  it  rests  merely  in 
contract.  It  gives  no  actual  vested  estate* 
There  is  not  any  term,  but  merely  a  con- 
tract to  have  a  term :  in  other  words,  the 
interest  of  a  term.  On  this  account  it  is 
not,  in  any  case,  an  impediment  to  merger. 
Notwithstanding  this  interest  of  a  term 
while  it  continues  in  fieri ^  there  may  be  an 
actual,  absolute,  and  complete  merger,  as 
well  of  subsisting  terms  for  years,  as  of 
estates  of  freehold  interest. 

Nor  is  an  interesse  termini  subject  to  the 
laws  of  surrenders.  By  union  of  the  estate, 
and  of  the  interesse  termini  there  may  be  an 
extinguishment,  though  there  cannot  be 
merger,  properly  so  called,  or  the  corre- 
sponding effect  of  surrender. 

In  Salmon  v.  Swan  (a)  the  king  being 
seised  in  fee  of  a  farm,  &c.  let  to  the  Earl 
of  Northumberland  and  others  for  one  hun- 
dred years,  if  Frances  Countess  of  Kildare, 
should  so  long  live,  to  begin  after  the  death 
of  Henry hovd  Cohham  her  husband;  and 
afterwards  in  the  same  year,  granted  the 
land  in  fee  to  Charles  Brook,  who  leased 
to  Page  for  twenty-one  years* 


(a)  Crot  Joe. 
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Afterwards  the  Earl  of  Northumberland 
and  others,  the  lessees  for  one  hundred 
years,  granted  that  term  to  the  said  Charles 
Brooke  who  afterwards  granted  a  rent  to 
Sir  Thomas  Trevor,  and  others,  during  the 
life  of  the  said  Frances. 

Afterwards  Lord  Cohham  died,  and  the 
defendant,  as  servant  to  the  grantees  of  the 
rent,  distrained  on  Page,  the  lessee,  for  this 
rent ;  and  whether  this  distress  was  lawful 
or  not,  was  the  question  ? 

And  this  rested  upon  the  lease  for  one 
hundred  years,  whether  it  were  iu  esse  in 
Charles  Brook,  who  had  the  inheritance, 
and  granted  that  rent,  or  were  drowned  in 
the  inheritance.  For  if  it  were  not  drowned 
then  it  should  avoid  (read  have  preference 
over)  the  lease  for  twenty-one  years,  which 
Was  before  this  rent^K^harge  granted :  and 
this  term  being  in  the  grantee  who  granted 
it  (the  rent),  was  liable  to  the  payment  of 
the  rent. 

And  it  was  resolved  that  it  was  drowned 
in  the  inheritance,  for  notwithstanding  this 
lease  for  twenty-<)ne  years,  it  (the  hun- 
dred years)  is  not  so  severed  from  the  re- 
version ;  but  by  the  grant  thereof,  to  him 
who  hath  the  inheritance,  the  future  term 
is  drowned,  and  never  shall  rise  again,  and 
by  consequence  this  rent  shall  not  charge 
the  possession  of  the  termor,  who  had  the 
estate  before  the  rent  granted,  and  comes 
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paramount     to     it. — Wherefore     it     waiJ 
adjudged  for  the  defendant. 

Although  in  the  report,  the  language  is 
applicable  to  merger,  it  must  be  read  as 
referable  only  to  extinguishment^  or  drown- 
ing, in  that  sense. 

So  by  the  descent  or  accession  of  the 
freehold  to  a  person  who  has  an  interesse 
termini^  there  will  be  an  extinguishment  of 
the  interest  under  the  term. 

Thus  in  Coleburn  and  Mixtone^s  case,  {b) 
Colebum  was  sued  in  the  spiritual  court,  for 
that  being  executor  to  one  Alice  Leighy  he 
had  not  brought  in  a  true  inventory  of  all 
the  goods  of  the  said  Alice,  but  had  omitted 
and  left  out  a  lease  of  two  houses,  and  this 
suit  was  at  the  instance  of  two  daughters  of 
the  testator.  Colburn  sued  for  a  prohi- 
bition, and  surmised  and  declared,  how  this 
lease  was  extinct ;  and  the  matter  was  this, 
H.  Leigh  was  seised  of  a  house  called  the 
Marygoldy  and  two  other  houses  in  London, 
and  leased  the  said  two  houses  to  one  Alice 
Cheap  for  twenty-one  years  if  she  should  so 
long  live,  and  afterwards  made  a  lease  in  re* 
version  of  the  said  two  houses  to  the  said 
Alice  Leigh  for  twenty-one  years,  and  after- 
wards he  devised  these  two  houses  and  also 
the  house  called  the  Marygoldy  to  the  said 
Alice  Leigh  for  her  life,  to  bring  up  his  chil- 
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dren,  and  died.  After  whose  death  the  said 
Alice  Leigh  entered  into  the  said  house  call- 
ed the  Mary  gold,  and  took  the  rents  and  pro- 
fits of  the  said  two  houses  for  the  space  of 
seven  years,  virtute  testament,  prcedict.  upon* 
which  declaration  the  defendants  demurs 
red  in  law.  And  by  Mr.  Justice  Tanjield^ 
**  Presently  by  the  devise,  the  estate  for  life 
was  in  the  devisee,  and  the  term  extinct  by 
it ;  and  that  was  sufficient  for  the  plaintiff : 
and  if  there  was  any  disagreement  the  same 
was  to  be  shewn  on  the  other  side :  But  if 
Alice  had  not  notice  of  the  devise,  but  died 
before  notice,  the  same  amounted  to  a  dis- 
agreement :  and  as  to  the  pleading  of  the 
agreement,  he  conceived  it  was  well  enough 
pleaded,  for  if  the  lease  had  not  been,  shef 
might  have  entered,  and  then  if  such  entry 
had  been  pleaded,  it  had  been  good  enough, 
and  then  because  she  could  not  enter,  by 
reason  of  the  said  lease,  and  she  had  taken 
the  rents  and  profits  which  was  an  actual 
agreement,  and  as  strong  as  an  entry  .^* 

Also  we  have  shewed  that  she  had  entered 
into  the  house  called  the  Mary  gold,  of  which 
the  devisor  died  seised  in  possession,  and 
that  is  a  sufficient  agreement  for  the  whole, 
for  it  is  an  entire  legacy  as  18  E.  3.  variance 
63.  If  the  reversion  of  three  acres  be 
granted,  and  the  tenant  for  life  attometh 
for  one  acre,  it  is  a  good  attornment  for  the 
whole,  for  he  cannot  apportion  his  assent ; 
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and  2  E.  4.  13*  If  the  executor  deliver 
unto  the  devisee  goods  to  him  devised^  to  re- 
deliver them  to  him  again  at  such  a  day,  this 
la  a  good  assent  and  execution  of  the  devise, 
and  the  words  of  the  pe^delivery  are  void ; 
uid  by  Gawdiff  ^^  The  devise  did  not  vest 
'^  the  estate  in  the  wife,  until  agreement. 
*^  When  a  man  takes  in  a  second  degree,  as 
''  in  a  remainder,  the  same  vests  presently 
*^  before  agreement,  but  when  he  taketh 
^^  immediately,  it  is  otherwise  ;^'  and  he  held 
the  agreement  wad  well  enough  pleaded :  and 
by  Wray^  "  Presently  upon  the  death  of 
*'  the  testator,  the  freehold  vested  in  the 
^^  devisee,  and  it  was  an  agreement,  ut  supm, 
^*  by  taking  of  the  rents ;  yet  the  entry  into 
the  Marygpld  was  a  consent  and  an  exe^ 
cution  of  the  whole  legacy,^'  and  as  to 
the  rest  he  agreed  with  Gawdy. 

Clench  observed  '^  that  the  freehold 
**  vested  presently  in  Aiice  Leighi  before 
<«  agreement,  also  the  entry  into  the  Mary^ 
gold  was  an  execution  of  the  whole  lega- 
cy to  the  devisee,  for  her  entry  shall  be 
adjudged  most  beneficial  for  her,  and 
*'  that  is  for  all  the  three  houses/^ 

And  M  a  consequence  of  the  merger,  the 
mteresse  termini,  may,  if  the  mode  of  its  Umir 
tation  admits,  become  an  actual  terni>  and 
the  right  of  possession  may  be  accelerated 
by  reason  of  the  merger  of  a  prior  subsisting 
term  of  y^rs  or  of  freehold :  as  when  the 
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interesse  termini  is  limited  by  way  of  rever- 
sionary lease,  to  commence  from  and  after 
the  expiration  or  other  sooner  determination 
of  the  prior  estate.  This  conclusion  may  be 
inferred  from  the  principles  which  governed 
the  court  in  Salmon  v.  Swan,  already  cited, 
and  collected  from  various  authorities  to  be 
found  in  the  books,  although  these  authori- 
ties have  not  presented  themselves  for  im- 
mediate notice* 

It  is  clear  that  an  intervening  estate  for 
years  will  prevent  the  merger  of  another 
estate  for  years,  in  the  freehold  or  inherit- 
tance,  limited  to  take  place  after  the  seve« 
ral  estates  fior  years.  Thus  in  Bicknal  v. 
Tucker,  (c)  it  was  said  a  lease  for  years,  re- 
mainder for  years,  if  the  first  man  taketh  for 
life,  the  first  estate  is  not  so  determined,  but 
the  remainder  standeth. 

And  it  is  material  to  observe  in  this  place, 
that  an  intervening  estate  may  arise  in 
various  modes. 

First,  by  the  limitation  of  an  intermediate 
estate,  by  way  of  remainder ;  or. 

Secondly,  by  creating  a  particular  estate 
out  of  a  subsisting  remainder,  or  out  of  the 
reversion ;  and  as  to  this  remainder  or  re- 
version, and  any  prior  snbsistingestate,  the 

estate  newly  created,  will  be  an  intervening 

< 
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estate,  which  will  prevent  the  appUcatioit 
of  the  learning  of  merger. 

And,  Thirdly,  there  may  be  an  interven- 
ing estate,  by  means  of  a  lease,  from  the 
owner  of  a  particular  estate,  to  the  person 
next  in  remainder  or  reversion,  as  in  some  of 
the  instances  already  noticed  :  .and  this  in- 
tervening estate  will  in  fact  be  the  original 
particular  estate,  and  prevent  the  merger 
of  the  estate  newly  created  in  the  estate, 
under  the  original  remainder  or  revei^sion. 

Some  of  the  instances,  it  will  be  observed, 
are  of  particular  estates,  carved  out  of  a  re-* 
mote  remainder  or  reversion,  and  by  creat- 
ing an  intermediate  estate,  the  parties  raised 
a  barrier  to  the  merger  of  a  prior  particular 
estate  in  that  remainder  or  reversion.  By  the 
creation  of  this  particular  estate^  the  degree 
of  privity  was  altered.  The  immediate  tenancy 
subsisted  between  the  grantee  of  the  remain- 
der or  reversion,  and  the  owner  of  the  prior 
particular  estate.  During  the  continuance  of 
this  new  estate,  the  grantee  was  substituted  in 
the  place  of  bis  grantor ;  and  the  right  of  the 
grantor  to  take  a  surrender,  in  fact  or  in  law, 
was  suspended  at  least,  as  against  the  grantee. 
.  The  case,  however,  is  different  when  the 
owner  of  the  more  immediate  estate,  makes 
a  lease.  Notwithstanding  this  lease,  the  pri- 
vity continues  between  the  particular  tenant 
t-bus-leasing,  and  those  in  remainder-eF>  re-^ 
version.     The  lease  has  merely  the  effect 
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of  raising  a  new  connexion,  between  the 
original  lessee  and  his  under-tenant,  without 
destroying  the  connexion  between  the  origi- 
nal lessee  and  his  lessor. 

And  therefore  if  A.  tenant  for  life,  (rf)with 
remainder  or  reversion  to  C.  lease  to  B.  for 
years,  or  during  the  joint-lives  of  A.  and  B. 
A.  may  afterwards  surrender  his  estate  to 
C .  who.  has  the  remainder  or  reversion  ;  or 
if  the  estate  of  A.  and  C.  unite,  the  estate 
of  A.  will  merge  in  the  estate  of  C.  In 
this  case,  the  estate  of  A.  is  immediate  to 
that  of  C.   and  also  to  that  of  B. ;  so  that 

A.  may  accept  a  surrender  from  B.  or  may 
surrender  to  C.  But  while  the  estate  of  A. 
continues,  it  is  a  mesne  estate  as  between 

B.  and  C.  and  B.  cannot  surrender  to  C. 
nor  can  the  estate  of  B.  b«  merged  in  the 
estate  of  C. 

But  when  the  estate  of  the  original  lessee 
is  surrendered,  the  relation  between  him  and 
his  under-tenant  ceases:  and  as  the  connexion 
and  privity  was  between  the  under-tenant 
and  his  lessor  only,  and  not  between  the  under- 
tenant and  the  original  lessor,  the  under- 
tenant is,  by  the  rules  of  law,  discharged 
from  all  the  burthen  (as  rents  and  covenants) 
annexed  to  his  tenancy  ;(e)     and   it  is  not 


(d)  Essay  on  Est.  Introdnctory  Chap. 
{€)  Webb  and  Russell,  3Teriu  Rep.  401. 
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clear  that  a  merger  does  not  induce  all  the; 
same  consequences.  Such  extinguishment 
clearly  is  the  result,  when  the  esj^te  of  the 
original  lessee  is  granted  to  the  owner  of  the 
remainder  or  reversion :  so  that  the  grant 
does,  in  law,  amount  to  a  surrender  in  fact ; 
and  there  are  not  any  authorities,  nor  is  there 
any  principle,  from  which  a  difference  can 
be  collected  to  distinguish  those  cases  in 
which  the  term  of  the  original  lease  is  merged 
by  the  accession,  or  purchase,  of  the  re-'^ 
mainder  or  reversion. 

Thus  in  Lord  T.  v.  Bartony{f)  a  man  made 
a  lease  for  one  hundred  years,  and  lessee 
made  a  lease  for  twenty  years,  rendering  rent 
with  clause  of  re-entry;  afterwards  the  first 
lessee  granted  the  reversion  in  fee,  and  attorn- 
ment was  had  accordingly.  The  grantee 
purchased  the  reversion  of  the  term.  He 
shall  not  have  the  rent  nor  the  re-entry  :  for 
the  reversion  of  the  term  to  which  it  wa$ » 
incident  is  extinct,  in  the  reversion  in  fee: 
aiid  this  was  adjudged  at  the  assizes  between 
Lord  T.  V.  Barton^  as  Stephens  cited  it,  and 
Plowden  and  others  agreed  to  it;  but  Pvpham 
made  this  distinction.  ^^  If  a  man  make 
^^  a  lease  for  life  rendering  rent,  and  lessee 
**  for  life  make  a  lease  for  years,  rendering 
**  rent,  and  afterwards  lessee  for  life  sur- 
**  render  to  him  in  reversion   in  fee,   he 
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••  shall  not  have  rent  of  lessee  for  years, 
^^  nor  action  of  waste ;  because  tenant  for 
*^  life  who  surrenders  could  not  punish 
^^  the  waste  in  this  case.  So  if  tenant 
•*  purchase  the  reversion  in  fee,  he  shall 
not  have  action  of  waste  during  his  own 
life,  but  otherwise,  if  a  man  make  a 
lease  for  years,  rendering  rent,  and  after- 
wards grant  the  reversion  for  life,  or  for 
years,  and  he  in  reversion  surrender  to 
**  him,  he  shall  have  rent  or  waste,  because 
^'  there  was  at  one  time,  a  rent  incident 
**  to  the  reversion,  and  not  so  in  the 
*^  other  case/'  But  Plowden^  and  Ipesiey, 
said  it  was  all  one,  as  to  the  action  of 
waste :  PopJiam^  however,  and  it  is  a  rare 
instance  for  him,  seems  to  have  been  correct; 
for  the  surrender  of  the  estate  for  life  re- 
moved the  causes  which  impeded  the  right 
of  the  original  lessor  to  the  action  of  waste 
rent,  &c.  existing  prior  to  the  creation  of  the 
estate  for  life. 

And  in  Webb  v.  Russel  {a)  the  declaration 
stated  an  indenture  of  the  26th  October, 
1780,  by  which  William  SfokeSy  and  also 
Richard  Webby  who  was  described  to  be 
the  mortgagee  of  the  premises  in  question, 
demised  them  to  the  defendant  for  eleven 
years  from  the  29th  September,  then 
last,  at   the  yearly  rent   of  two   hundred 

(a)  3  Term  Rep.  401. 
K   2 
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pounds^  payable  to  Stakes  or. his  assigns; 
aiid  in  that  indenture  were,  contained  co** 
venants  on  the  part  of  the  defendant  with 
Stoker  and  his  assigns,  [infer  alia)  to  pay 
the  rent,  and  to  keep  the  premises  in 
repair. .  It  then  stated  that  Richard  Webb, 
at  the  time  of  the  lease .  was  possessed  of 
the  premises  for  the  residue  then'  to  come 
and  unexpired  of  a  term  of  ninety-nine 
years,  commencing  on  the  24th  of  June 
1770r  subject  to  an  equity  of  redemption 
by  Stakes  on  payment  of  a  certain  ;sum  with 
interest  to  Richard  Webb;  and  that  the 
defendant    entered   on  the  26th  October 

1780,  and  became  possessed  for  the  term 
of  eleven  years,  the  reversion  ther;eof  for 
the  term  of  ninety-nine  years  belonging 
to.  Richard  Webb,  subject  tg  such  equity  of 
redemption,  and  the  further  reversion  in 
fee  belonging. to  one  G.  Medley.  It  then 
stated  that  by  indentures  of  lease  and 
release   of     the    23d    and     24th     March 

1781,  ilf^rf%  granted  the  reversion  in  fee 
expectant  on  the  determination  of  the 
term  for  ninety-nine  years,  to  S^oAe*  and 
Morgan  Thomas  \,  who,  by  indentures  of 
lease  and  release,  dated  26th  and  27th 
March,  17&lj  and  made  between  Stokc/s 
and  Thomas,  of  the  first  part,  Robert   Webb, 

'  of  the  second  part,  and  Makepeace  Thack-- 
tray,  of  the  third  part,  granted  it  to  Thack^ 
eray^  his    heirs  and  assigns,   in  trust  for 
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albert  Webb,  his  heirs  and  assigns,  subject 
to  a  proviso  for  redemption  on  payment 
of  a  certain  sum  and  interest  by  Stokes  to 
Robert  Webb,  on  a  day  therein  mentioned 
and  since  past.  That  on  the  30  th  May 
1785,  Robert  Webb  died,  having  first  made 
his  will,  by  which  he  bequeathed  to  the 
plaintiff  all  his  worldly  estate,  and  appoint- 
ed her  sole  executrix ;  that  she  proved 
the  will,  took  upon  herself  the  burthen 
of  the  execution  of  .it,  assented  to  the 
said  bequest,  and  claimed  to  have  the  re- 
version of  the  premises  for  the  residue 
of  the  term  of  ninety-nine  years,  (subject 
to  Stokes^s  equity  of  redemption)  and  the 
money  thereupon  secured  to  Robert  Webb, 
as  legatee  ;  and  by  virtue  of  that  bequest, 
assent,  and  claim,  she  became  possessed 
of  the  said  reversion  for  the  residue  of 
the  term  of  ninety-nine  years,  subject,  &c. 
and  that  by  indentures  of  lease  and  release, 
dated  12th  and  13th  February  1787,  and 
made  between  Thackeray,  of  the  first  part, 
Stokes,  of  the  second  part,  and  the  plaintiff 
of  the  third  part ;  Thackeray  and  Stokes 
granted  and  released  to  the  plaintiff  the 
reversion  of  the  premises  in  fee,  freed  and 
discharged  from  all  right  and  equity  of 
redemption  whatsoever ;  by  virtue  whereof 
she  became  and  was  and  still  is  seised  in 
fee  of  the  reversion  of  the  premises,  im- 
mediately expectant  on  the  determination 
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of  the  term  of  eleven  years.  The  declsi-- 
riation  concluded  with  setting  forth  two 
breaches  of  covenant;  the  one  for  non*^ 
payment  of  one  year  and  one  quarterns 
rent,  due  at  Lady  Day,  1788 ;  and  the  other 
for  not  keeping  the  premises  in  repair. 

To  this  there  was  a  general  demurrer, 
and  joinder ;  and  Lord  Kenyan^  Ch.  J. 
delivered  the  opinion  of  the  judges  then 
in  court,  as  to  the  material  point  now 
under  discussion,  in  these  terms. 

"  It  is  extremely  well  settled  at  common 
*'  law,  without,  referring  to  the  statute  32 
^^  H.  8.  Ch*  34*  that  covenants  which  run 
*^  with  the  land,  will  pass  to  the  person 
^^  to  whom  the  lands  descends.  And  that 
"  statute  enacted,  for  the  benefit  of  the 
grantees  of  reversions,  that  they  should 
have  the  like  advantages  against  the 
lessees,  their  executors,  &c.  by  entry 
*^  for  non-payment  of  the  rent;  and  should 
have  and  enjoy  all  and  every  such  ad* 
vantages,  benefits,  and  remedies,  by  ac- 
tion only,  for  not  performing  other  con- 
^*  ditions,  covenants,  or  agreements,  con- 
tained in  the  leases  against  the  lessees, 
as  the  lessors  or  grantors  had.  The 
statute  also  contains  a  clause,  giving  the 
lessees  the  same  remedy  against  the 
grantees  of  the  reversion,  which  t;hey 
might  have  had  against  their  grantors. 
^\  Therefore  under  this  statute  the  grantees 
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or  assignees  stand  in  the  same  situation^ 
and  have  the  same  remedy  against  their 
•^  lessees,  as  the  heirs  at  law  of  individualsy 
*'  or  the  successors  in  the  case  of  cor- 
porations^ had  before  the  statute.  It 
becomes  therefore  necessary  to  inquire 
**  whether  this  action  of  covenant  could 
have  been  maintained  by  the  heirs  of 
the  person  from  whom  the  plaintiff 
derives  her  title.  I  have  already  ob- 
served, upon  the  introduction  of  one 
*'  feet  into  this  case  which  might  have 
'*  been  onlitted;  there  is  also  another, 
"  which  deserves  some  observation  here. 
It  is  stated  that  Stokes  was  only  a 
mortgagor,  who  had  parted  with  his 
whole  term  to  the  mortgagee;  and  the 
declaration  goes  on  to  state  that  the 
**  whole  interest  which  was  vested  in 
"  him  he  had  transferred  to  the  mort- 
"  gagee.  Therefore,  in  point  of  law,  I 
"  cannot  conceive  how  this  covenant  made 
with  Stokes^  can  be  said  to  run  with 
the  land,;  for  Stokes  is  stated  in  the* 
*^  declaration  to  have  no  interest  whatever 
in  the  land,  and  yet  both  the  implied 
covenant,  arising  from  the  ^  yielding  and 
paying,^  and  also  the  express  covenants 
'*  are  entered  into  with  Stokes.  It  is 
'*  not  sufficient  that  a  covenant  is  con^ 
''  cerning  the  lahdy  but,  in  order  to  make 
^^  it  run    mth  the  iand,  there  must  be  a 
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privity  of  estate  between  the  covenant- 
ing parties.  But  here  Stokes  had  no 
**  interest  in  the  land,  of  which  a  court 
*^of  law  could  take  notice,  though  he 
^^  had  an  equity  of  redemption,  an  interest 
*^  which  a  court  of  equity  would  take 
*^  notice  of-  These  therefore  were  col- 
*^ '  lateral  covenants-  And  though  a  party 
*^  may  covenant  with  a  stranger,  to  pay 
^^  a  certain  rent,  in  consideration  of  a 
**  benefit  to  be  derived  under  a  third 
*^  person,  yet  such  a  covenant  cannot  run 
"  with  the  land. 

*^  But  even  supposing  that  these  co- 
venants had  been  entered  into  (not  with 
Stokes,  but)  with  Webb,  who  had  an 
interest  in  the  land,  the  subsequent 
transaction,  which  is  stated  in  the 
declaration,  puts  an  end  to  this  question. 
It  appears  that  the  person  intitled  to 
the  reversion  of  the  ninety-nine  yeai^' 
term,  expectant  on  the  determination^ 
of  the  eleven  years  term,  created  by 
the  lease,  afterwards  acquired  in  her 
own  person,  the  absolute  inheritance 
of  the  land  J  in  consequence  of  which 
*^  the  reversion  attendant  on  the  lease 
granted  to  the  tenant,  no  longer  exist-' 
ed-  Another  estate,  totally  different, 
arose  by  the  extinguishment  of  the 
intervening  estate.  Many  cases  were  cited 
on  this  subject ;  one  of   which,    Moor^ 
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*'  94.  is  very  applicable.  There  a  persbh 
*^  made  a  lease  for  one  hundred  yearsr, 
^'  and  the  lessee  made  an  under-lease 
for  twenty  years,  rendering  rent,  with 
a  clause  of  re-entry  ;  afterwards  the  orii- 
**  ginar  lessor  granted  the  reversion  in  fee, 
and  the  grantee  purchased  the  reversion 
of  the  term ;  and  it  was  held  that  the 
grantee  should  not  have  either  the 
rent,  or  the  power  of  re-entry;  for  the 
reversion  of .  the  term,  to  which  they 
were  incident,  was  extinguished  in  the 
**  reversion  in  fee.  And  though  this  case 
"  was  only  determined  at  the  assizes,  yet 
"  it  was  afterwards  recognized  in  the  court. 
^  *^  Considering  then  that  these  arc 
**  covenants  entered  into  with  a  stranger, 
*^  that  do  not  run  with  the  land ;  con- 
"  sidering  also  that  the  rent  is  incident 
"  to  the  reversion,  out  of  which  the:  term 
"  is  carved,  and  that  that  reversion  is  gone,- 
"^  it  seems  to  me,  with  all  the  inclination 
**  which  we  have  to  support  the  action,- 
**  (and  we  have  hitherto  delayed  giving^ 
*' judgment,  in  the  hopes  of  being  able 
**  to'  find  some  ground  on  which  .  the 
"  plaintiff's  demand  might  be  sustained,) 
'*  that  it  cannot  be  supported.  The  defence 
'^  which  is  made  is  of  a  most  unrighteous 
*'  and  unconscientious  nature :  but  unfor- 
**  tunately  for  the  plaintiff,  the  mode 
'^  which   she   has  taken  to   enforce    her 
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^^  demand  cannot  be  supported ;  and  con-*' 
"  sequently  there  must  be  judgment  for 
**  the  defendant/^ 

From   these    authorities    it  is    evident 
that  notwithstanding  a  merger  or  surrender^ 
the  under-lease  would  continue,    and   the 
lessee  would  be  discharged  from  the  pay- 
ment of  rent,  and  from  all  conditions  and 
dependant  covenants  annexed  to  his  lease. 
This  effect    of    surrender    was  a   serious 
mischief,  and  to  remedy  it,  as  applicable 
to    certain  cases,  it    is    enacted    by   the 
statute  of  4  Geo.  2.  c.  28.  s.  6.  which  is 
not  an   act    of  general  remedy,     "  That 
*^  in  case    any    lease  shall   be    duly  sur-* 
^*  rendered  in    order  to  be  renewed,  and 
^'  a  new  lease  made  and  executed  by  the 
^*  chief  landlord  or    landlords,    the  same 
**  new    lease    shall,    without  a    surrender 
^'  of  all    or  any   the  under-leases^    be  as 
^^  good  and  valid  to  all  intents  and  purposes 
*^  as  if  all  the  under-leases  derived  thereout 
^^  had    been  likewise    surrendered,   at  or 
^*  before   the   taking  of   such  new  lease. 
^^  And    that    all  and   every    person    and 
'^  persons,  in    whom  any   estate   for   life 
^*  or  lives,  or  for  years,    shall  from  time 
'*  to  time  be  vested    by    virtue   of  such 
"  new    lease,  and  his,  her,  and  their  ex- 
*^  ecutors  and  administrators,  shall  be   in- 
**  titled  to  the  rent,   covenants  and  duties^ 
^  and    have    like    remedy    for    recovery 
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thereof,  and  the  under-lessees  shall 
hold  and  enjoy  the  messuages,  lands 
and  tenements  in  their  respective  under- 
leases comprised,  as  if  the  original 
leases  out  of  which  the  respective  under- 
leases are  derived,  had  been  still  kept 
on  foot  and  continued,  and  the  chief 
landlord  and  landlords,  shall  have  and 
be  in  titled  to  such  and  the  same  remedy 
by  distress  and  entry,  in  and  upon  the 
messuages,  lands,  tenements,  and  here- 
ditaments, comprised  in  any  such  under- 
lease for  the  rents  and  duties  reserved 
by  such  new  lease,  so  far  as  the  same 
exceed  not  the  rents  reserved  in  the 
lease  out  of  which  such  under-lease  was 
derived,  as  they  would  have  had,  in  case 
such  former  lease  had  still  been  con- 
tinued, or  as  they  would  have  had  in 
case  the  respective  underlease,  had  been 
renewed  under  such  new  principal  lease ; 
any  law,  custom,  or  usage^  to  the  con- 
trary thereof  notwithstanding/^ 
There  is  a  similar  provision  in  the  statute 
of  39  and  40  Geo.  3.  c.  41 .  which  enables 
bishops,  &Cv  to  renew  leases  by  sub- 
dividing tenements,  and  apportioning  the 
rents,  &c. 

The  statute  of  4  Geo.  2.  does  not  ope- 
rate to  confirm  leases.  Its  effect  is  merely 
to  authorise  surrenders,  with  a  reservation 
of  the  privity  and  relation  of  landlord  and 
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tenant;  between  the  original  lessee  arid 
his  under-lessees  ;  when  the  original  lessee 
takes  a  new  lease  ;  and  to  give  to  the  ori- 
ginal lessees  the  same  remedies,  against 
their  tenants^  as  they  might  have  pursued 
prior  to  the  surrender.  The  '  scope  of  the 
statute  is  to  place  the  original  lessees,  and 
the  ground  landlord,  exactly  in  the  same 
situation,  as  if  no  surrender  had  been  made> 
and  now  the  ground  landlord  may  distrain 
on  the  land  for  the  reserved  rent ;  and  the 
original .  lessee .  may  recover  the  rents  re- 
served to  himself,  and  enforce  the  covenants 
entered  into  by  the  under-lessee.  But  the 
statute  has  no  words,  by  which  under-leases 
derive  any.  additional  effect  from  a  renewal. 
It  void.before  the  surrender,  they  continue 
void  afterwards,  and  are  not  established  by 
the  renewal.  These  leases  continue  to  be 
precisely  in  the  same  state  as  if  no  new  lease 
were  obtained. 

Under  this  division  it  may  also  be  observed 
as  in  some  degree  connected  with  this  learn- 
ing, that  the  remedy  of  the  original  lessor 
by  distress;  arises  merely  from  the  positive 
rules  of  law,  and  not  on  the  ground  of  con- 
tract between  the  lessor  and  the  under- 
lessee  ;  for  the  under-lessee  is  not  personally 
chargeable,  even  as  occupier,  and  for  that 
reason  .an  action  of  debt  or  of  covenant  can- 
not be  maintained  against  him  by  the  ori- 
ginal lessor. ,  Between  them .  there  is  not  any 
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privity.  That  the  goods  and  chattels  of 
the  under-lessee  may  be  taken  in  distress, 
(a)  is  merely  the  consequence  of  a  right 
conferred  by  law  on  the  original  lessor 
to  distrain  all  goods  and  chattels  which 
he  finds  on  the  land^  except  those  goods 
and  chattels  which  are,  for  particular  rea- 
sons, privileged  firom  distress. 

The  merger  of  one  of  three  or  more  estates, 
may  he  interrupted  by  reason  of.  a  mesne 
estate,  which  cannot  merge,  because  it  is 
larger  than  the  more  remote  estate. 

From  the  general  tendency  of  the  obser- 
vations which  have  been  already  submitted 
to  the  reader,  it  will  be  obvious,  that  if  any 
one  of  the  mesne  estates  is  greater  in  its  quan- 
tity and  extent,  than  the  estate  by  which  it  is 
followed,  the  operation  of  the  doctrine  must 
experience  an  interruption  at  this  point: 
under  these  circumstances  the  doctrine 
must  be  stationary  till  the  impediment  shall 
be  removed,  either  by  the  actual  determi- 
nation of  this  mesne  estate,  or  by  some 
change  in  the  tenancy  of  the  parties,  which, 
will  afford  room  for  the  application  of  the 
learning ;  -  and  this  may  happen  by  the  ac- 
cession of  those  interests  which  will  merge 
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the  more  remote  estate^  and  bring  the  mesne 
estate  within  its  vortex,  and  put  an  end  to 
the  previous  impediment  to  a  merger  of  the 
prior  estate  by  annihilating  the  interme^ 
diate  estate. 

These  observations  are  relevant  to  a  case 
of  this-  description.  A.  is  tenant  for  twenty- 
one  years,  remainder  to  B.  for  life,  remain- 
der to  A.  for  life,  remainder  to  A,  for  one 
thousand  years,  remainder  to  D.  in  fee,  and 
B.  conveys  his  estate  to  A.  As  soon  as 
this  conveyance  is  made,  first,  the  estate 
for  the  life  of  B.  and  seconc^ly,  the  estate 
for  twenty-one  years,  will  merge  in  the  life- 
estate  of  A.  This  is  the  ne  plus  ultta^  to 
which  the  doctrine  can  be  carried  under 
these  circumstances  of  the  tenancy.  The 
next  estate  of  A.  is  for  years,  and  his  estate 
for  life  is  larger  than,  and  prior  to  that 
estate,  and  for  that  reason  cannot  merge  in 
the  same;  but  suppose  D.  who  is  seised  of 
the  fee,  to  convey  that  estate  to  A.  or  to  limit 
the  same  to  him  in  tail,  or  to  die  le9,ving  A. 
his  heir ;  in  either  of  these  cases,  the  acces« 
«ion  of  the  fee,  will  operate  to  the  merger 
and  annihilation  of  the  estate  for  one  thou- 
sand years.  By  these  means  the  estate  of 
A.  for  his  life,  and  his  estate  in  fee,  or  in 
tail,  will  become  immediate  to  each  other ; 
and  as  the  estate  for  life,  or  for  years,  is 
less  than  the  estate-tail,  or  in  fee,  the 
estate  for  life  will  merge  in  that  estate. 
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The  purchase^  or  determination  of  an  inter-- 
mediate  estate,  may  be  the  cause  of  mer^ 
ger,  as  between  two  estates,  kept  distinct  by 
means  of  the  intermediate  estate. 

As  soon  as  the  intermediate  estates  deter- 
mine by  eflBluxion  of  time,  or  by  merger, 
or  surrender,.  &c.  then  the  estates  between 
which  they  were  interposed  will  unite.  The 
determination  of  the  mesne  estate  removes 
the  impediment,  and  gives  scope  to  the  doc- 
trine of  merger,  s^  that  the  purchase  oracces- 
sion  of  an  intermediate  estate,  may  afford 
scope  for  the  application  of  this  doctrine,  as 
between  other  estates  divided  by  this  mesne 
estate.  Each  estate  may  merge  in  the  estate 
next  in  order  of  time,  and  by  progression^ 
all  the  estates  may  ultimately  be  absorbed 
in  the  more  remote  estate,  as  often  as  this 
more  remote  estate  is  as  large  as,  or  larger 
than,  any  of  the  preceding  estates,  and  ther^ 
is  such  a  gradation  between  the.  several 
estates,  so  that  the  several  estates  may  suc- 
cessively mergfe  in  each  other,  either  in  pro- 
gressive or  some  other  order.  To  illustrate 
these  observations  by  an  example, — when  A. 
is  tenant  for  years,  or  for  life,  remainder  to 
B,  for  years,  or  for  life,  remainder  or  rever- 
sion to  A.  in  tail  or  in  fee,  and  B.  conveys 
his  estate  to  A. — in  each  of  these  instances- 
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all  the  other  estates  will  concede  to  the  fee, 
and  form  one  single  intire  and  consolidated 
interest.  In  a  case  so  circumstanced,  the 
operation  of  this  doctrine  is  gradual.  At 
first  it  applies  to  the  estate  of  B.  and  merges 
that  estate  in  the  fee.  By  this  ^operation 
the  several  estates  of  A-  become  immediate 
to  each  other,  and  then  the  subsequent 
estate  acquires  such  a  quality,  that  the  more 
immediate  estate  may  merge  in  this  estate, 
as  an  estate  immediately  expectant  there- 
upon. 

The  case  of  Holt  and  Sambach{a)  involved 
these  considerations.  In  that  case  Sir  Wil^ 
Ham  Catesby  was  tenant  for  life  of  the  manor 
of  Lopworth,  remainder  to  Robert  his  son 
and  heir  apparent,  and  to  the  heirs  male  of 
his  body,  remainder  to  Sir  W.  Catesby  and 
to  the  heii's  male  of  his  body,  remainder  to 
the  heirs  of  the  body  of  the  said  Robert,  re- 
mainder to  the  right  heirs  of  the  said '  Sir 
JV.  Catesby;  Sir  W.  Catesby  and  Robert,  being 
within  age,  joined  in  a  deed  whereby  the 
said  Sir  W.  Catesby  granted,  and  the  said 
Robert  confirmed  to  the  avowant  and  his 
heirs  an  annual  rent  of  ten  pounds  by  the 
year,  payable  out  of  the  said  manor  of 
Lopwortk,  to  the  said  defendant  and  his 
heirs,  at  two  feasts,  viz.  at  the  Annunciation 
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and  St.  Michaelj  with  clause  of  distress, 
and  nomine  pceme  of  twenty  shillings  for 
every  month.  Afterwards  Sir  W.  Catesby 
and  Robert  joined  in  a  fine  of  the  said  manor 
to  the  use  of  the  said  William  and  his  heirs,  who 
enfeoffed  the  plaintiff  and  died.  Robert  had 
issue  then  living.  The  defendant  avowed 
for  twenty  shillings,  parcel  of  five  pounds 
due  at  Michaelmas,  in  the  second  of  James, 
and  because  two  hundred  pounds  were  due 
nomine  pesnce  for  two  hundred  months,  he 
avowed  for  fifty  pounds  of  this  nomine  pctnce. 
The  defendant  set  forth  all  this  matter  by 
way  of  avowry  except  the  nonage,  and  feoff- 
ment to  the  plaintiff;  and  the  plaintiff 
in  bar  of  the  avowry  shewed  the  nonage 
of  him  who  confirmed,  and  pleaded  the 
feoffment  and  averment  of  the  life  of  the 
issue  in  tail.  On  this  bar  to  the  avowry,  it 
was  demurred  and  argued  at  the  bar:  and 
the  sole  question  was,  whether  this  debt 
be  chargeable  on  the  feoffee  ?  because  the 
rent  was  granted  by  tenant  for  life  and  con- 
firmed by  him  in  the  remainder  in  tail, 
being  within  age  at  the  time  of  the  grant ; 
for  it  was  agreed  if  a  rent  be  granted  by 
tenant  for  life  and  confirmed  by  him  in 
remainder  in  tail  within  age,  that  it  is 
issuing  out  of  the  estate  for  life  only,  and 
merely  avoid  grant  as  to  the  remainder; 
and  if  the  tenant  for  life  purchase  the 
remainder    or  reversion,  and  dies,  it  shall 
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not  l^ind  the  inheritance;  and  although 
he,  the  tenant  for  life,  had  made  a  feoff* 
ment  over,  his  feoflfee,  after  his  death,  should 
avoid  it ;  but  here  because  he  that  made 
the  grant,  was  not  only  tenant  for  life,  but 
had  a  remainder  in  tg.il,  and  after  that 
£t  remainder  in  fee,  the  rent  was  issuing 
out  of  all  hi&  estates :  and  although  it  wa» 
void  ag  against  Robert,  the  son,  who  was 
next  in  remainder  in  tail,  who  Confirmed 
it,  yet  for  as  much  as  this  estate-tail  wan 
barred  by  the  fine,  and  the  limitation 
thereof  was  to  the  use  of  him  and  his 
heirs,  who  granted  the  rent,  and  the  plaintiff 
beifig  in,  as  feofiee  to  him,  the  court  in^ 
clined  in  opinion  for  the  avowant^s  right 
tp  the  rent;  for,  the  e^tate^tail  being 
barred,  that  privilege  shall  not  extend  to 
the  feoffee,  for  he  comes  in  under  all  the 
estates  of  the  feoffor  who  granted  the  rent- 
charge,  and  therefore  shall  hold  it  charged  ; 
but  because  the  avowry  was  for  twenty 
shillings,  parcel  of  five  pound,  and  the 
fifty  pounds  was  parcel  of  the  two  hundred 
pounds  penalty,  and  he  did  not  shew  that 
the  residue  of  the  penalty  was  discharged ; 
therefore  it  was  held  that  the  avowry  wa» 
ill  according  to  20  Edw.  4.  fo.  2,  and  48 
Edw.  S.fo.  3.  And  so  without  r^ard  to 
the  matter  in  law,  it  wa»  adjudged  for  the 
plaintiff  ujiQn  the  insufficiency  of  the 
avowry. 
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This  case,  as  to  the  principal  point,  and 
as  far  as  it  is  any  authority,  assumes  that 
the  times  of  the  several  estates  for  life, 
and  in  tail  merged  in  the  ultimate  rever- 
sion in  fee.  The  order  of  the  merger 
must  have  been  progressive.  First,  the 
time  of  the  estate  in  tail  general  of 
Robert ;  secondly,  the  time  of  the  estate, 
in  tail  male  of  Sir  William ;  thirdly,  the 
time  of  the  estate  in  tail  male  of  Robert^ 
and.  ultimately  the  time  of  the  estate  for 
life  of  Robert  J  must  have  severally  merged 
in  the  remainder  or  reversion  in  fee.  As 
long  a:^  the  several  estates  were  in  the 
tenancy  of  distinct  persons,  they  were 
kept  apart  by  the  intermediate  estates. 
But  as  soon  a^  the  several  estates  were 
vested  in  Sir  William  himself,  they  became 
subject  to  the  rule  of  law,  for  the  merger 
of  the  particular  preceding  estate. 

From  the  same  case  we  may  extract 
the  proposition,  that  when  tenant  for  life 
with  remainder  in  tail  male  to  his  in- 
fiant  son,  with  remainder  to  himself  in 
tail  male,  with  remainder  to  his  son  in 
tail  general,  with  remainder  to  himself  in 
fee,  grants  a  rent-charge  in  fee,  and  after- 
ward s  the  father  and  son  join  in  a  fine 
to  the  use  of  the  father  having  the  fee, 
and  .the  father  conveys  by  feoffment  to 
a  purchaser,  all  the  particular  estates  are 
merged,  and  the  ultimate  fee  is  accelerated, 

l2 
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and  the  possession  is  chargeable  with    the 
rent. 

It  is  on  this  ground^  and  this  ground 
alone,  that  the  feoffee  could  at  that  par- 
ticular period  liave  been  charged  with  the. 
rent:  he  was  liable  only  in  respect  of  the 
estates  and  ownership  of  the  father,  not 
of  the  estates  or  ownershipof  the  son,  since 
the  son  was  an  infant  whea  he  confirmed 
the  grant,,  and  unless  the  time  of  the  son's* 
estate-tail  was  annihilated  by  merger  in 
the  estate  of  the  father,  the  possession 
was  held  in  right  of  the  son's  estate-tail 
and  not  of  the  estate  of  the  feither.  It 
follows  that,  in  the  supposition  that  the 
son's  estate-tail  conferred  a  title  to  a  conr- 
tinuing  estate,  the  feoffee  or  terre-tenant 
was  not  chargeable  with  the  rent.  In 
i^hort,  the  right  to  charge  the  terre-tenant 
with  the  rent  in  respect  of  his  possession,, 
depended  wholly  on  the  point  that  the 
time  of  the  son's  estate-tail  was  merged 
in  the  time  of  his  father's  ultimate  re- 
version in  fee. 

It  is  also  observable  in  this  case  that 
the  father  and  son  levied  a  fine  to  the 
use  of  the  father  in  fee;  and  that  under 
the  declaration  of  the  uses  of  that 
fine,  the  times  of  all  the  several  estates, 
were  centered  in  the  person  and  tenancy 
of  the  father.  Of  his  reversion  in  fee^ 
and  the    time  of  his    estate-tail,  he    was 
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seised  by  resalting  use,  as  part  of  his  former 
ownership,  and  he  became  the  owner  of 
Ihe  several  estates  of  his  son  by  the  de- 
claration of  the  uses  of  the  fine.  He 
therefore  took  the  estates  of  his  son  under 
circumstances,  which  allowed  of  their 
merger.  Though  the  use  of  the  time  of 
all  the  estates  which  passed  by  the  fine, 
was  limited  to  him,  by  one  undivided 
clause,  yet,  in  effect  and  construction  of 
law,  he  became  seised  of  the  time  of  the 
several  estates  of  himself  and  of  his  son  ; 
partly  by  the  declaration  of  uses  by  his 
son,  and  partly  under  his  former  ownership  ; 
and  not  in  point  of  law  under  the  owner- 
ship of  the  conusee  in  the  fine.  The 
temporary  union  of  these  estates  in  the 
conusee,  by  means  of  the  fine,  did  not 
give  them  any  protection  from  merger ; 
because  the  instantaneous  seisin  of  the 
conusee,  was  immediately  severed  by  the 
operation  of  the  statute  of  uses. 

The  parties  derived  their  ownership 
under  that  statute ;  and  as  the  statute  left 
to  the  estates  the  qualities  of  the  former 
ownership,  it  left  to  them  the  quality  of 
merger,  notwithstanding  the  uses  were  to 
arise  from  the  seisin  transferred  to  the 
conusee,  by  a  joint  conveyance.  To  this 
purpose,  the  conusee  is  a  mere  conduit- 
pipe,  and  the  uses   arise  on  the  old  seisin 
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of  the    former    owners,   rather    thaa  the 
seisin  which  they  transfer  to  the  conusee. 

These  observations  are  necessary  for 
the  purpose  of  marking  the  material  points 
of  this  case,  because  they  are  the  only 
means  of  distinguishing  this  determination 
from  those  determinations  in  which  the 
tenants  of  several  distinct  estates  have 
joined  in  conveying  these  estates  to  9» 
third  person,  for  the  benefit  of  that  person, 
and  he  has  been  considered  as  holding  under 
the  ownership  of  each  person  during  the 
time  or  period  of  his  estate. 

The  illustration  now'  given  of  the 
doctrine  of  merger,  shews  its  application 
to  any  number  of  estates.  Either  each 
successive  estate  may  be  gradually  raise4 
in  quantity  and  extent  of  ownership 
above  the  estate  next  in  order  of  time  ;— 
or  the  first  or  any  intermediate  estate, 
may  be  larger  than  a  more  remote  estate^ 
and  still  it  will  merge,  so  as  the  owner 
of  that  estate  has  a  more  remote  interest 
of  larger  extent,  capable  of  absorbing  the 
first  or  any  intermediate  estate  when  it 
becomes  in  immediate  connexion  with 
his  estate.    - 

For  the  operation  of  the  doctrine  of 
merger,  as  between  three  or  more  estates 
commences  with  the  estate  most  immediate 
to  the  ultimate  or  remote  interest^  which 
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is  to  be  the  cause  of  the  merger,  and 
then  with  the  next  immediate  estate,  and 
so  in  a  retrograde  order,  precisely  in  the 
same  manner  as  if  the  interme  diate  estate 
never  had  beenlimited.  In  point  of  law 
the  more  remote  estates  are  absorbed  by  the 
doctrine  of  merger,  and  eflfectually  deter- 
mined before  the  more  immediate  estates 
are  brought  within  the  influence  and  ap- 
plication of  this  learning.  The  same  rule 
prevails,  when  there  is  a  mesne  estatQ, 
larger  than  the  first  estate,  and  also 
larger  than  a  more  remote  one,  while 
that,  in  its  turn,  is  less  than  the  first  estate, 
and  the  ultimate  estate  is  larger  than 
any  of  them.  The  interposed  estate  will 
merge  in  the  ultimate  estate,  and  then 
the  prior  estate  may  also  merge  in  that 
same  estate  in  which  the  intermediate 
estates  have  been  annihilated. 
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CHAP.   X. 


One  of  two  Estates,  will  merge  in  the  other, 
as  often  as  that  Estate,  if  in  the  Tenancy 
of  a  distinct  Person,  might  have  been 
surrendered  to  the  Tenant  of  the  •  other 
Estate. 

As  a  general  proposition,  merger  will 
take  place  in.  all  those  instances  in  which 
two  estates  meet  in  the  same  person^ 
and  the  owner  of  one  of  these  estates  might 
surrender  to  the  other,  if  the  two  estates 
were  in  the  tenancy  of  distinct  persons. 
The  instance  of  two  estates  of  freehold 
with  an  intervening  estate  for  years,  is 
perhaps  an  exception.  It  seems  the 
existence  of  this  mesne  estate  will  be  an 
impediment  to  the  effect  of  a  surrender, 
but  it  will  not  altogether  prevent  the 
application  of  merger.  The  merger,  how- 
ever, will  not  accelerate  the  right  of  pos- 
session under  ihe  term  if  it  be  a  vested 
term. 
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This  IS  evident  from  the  case  of  Bate, 
already  cited. 


Cff  the  general  Analogy  between  the  Law  on 

Merger,  and  Surrenders^ 

That  the  doctrine  of  merger  should  bear 
a  very  near  analogy  to,  and  intimate  con- 
nexion with  the  doctrine  of  surrenders ; 
and  that  merger  and  surrender^  should  cor- 
respond in  their  effects,  and  in '  the  conse- 
quences they  induce,  is  perfectly  reasonable^ 
and  consistent  with  the  principles  of  our 
system  of  law, — The  general,  at  least  cor- 
rect rule,  in  pleading,  is,  that  every  deed  must 
be  pleaded  according  to  its  effect,  and  not 
according  to  the  form  or  mode  of  convey- 
ance in  which  it  is  prepared,  unless  it  may 
operate  in  that  mode,  and  the  party  elects 
to  claim  under  the  same  as  operating  in  the 
form  which  it  assumes.  In  some  cases, 
however,  the  party  is  not  even  left  to  his 
election,  to  fix  on  the  mode  in  which  the 
deed  shall  operate ;  but  he  must  plead  the 
deed  according  to  the  effect  ascribed  to  it 
by  the  rules  of  law :  and  therefore,  when  a 
tenant  for  life  grants  all  his  estate  to  the 
person  who  has  the  immediate  reversion, 
and  that  person  has  an  estate  rendering  him 
competent  to  accept  a  surrender,  the  law,  ex- 
cept in  some  particular  cases  which  will  be 
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noticed^  treais  this  instrument  being  in  the 
form  of  a  grant,  as  a  surrender  ;  and  it  must 
be  pleaded  as  a  surrender  and  not  as  a  grant. 

So  a  grant  by  a  reversioner  or  remainder- 
man to  a  tenant,  for  years,  or  for  life,  must 
be  pleaded  as  a  release  or  confirmation 
in  enlargement  of  an  estate,  if  this  be  its 
effect. {b) 

With  these  exceptions,  the  person  who 
claims  under  a  deed,  has  the  privilege  of 
making  the  same  available  in  any  mode 
he  pleases,  so  as  the  requisite  circumstan-» 
ces  ccHDLCur.  He  is  not  bound  to  plead  the 
deed  according  to  the  formal  words  used  in 
the  conveyance  to  him»  This  is  a  relaxa^ 
tion  of  the  old  law  of  tenures^  in  support 
of  the  intention.(c) 

And  the  practice  of  the  court  is  found-* 
ed  on  the  rule  of  exposition,  quum  quod  ago, 
non  valet  ut  ago,  valeat  quantum  valere potest : 
or  as  the  rule  is  differently  expressed, 
the  construction  must  be  such  that  the 
whole  deed,  and  every  part  of  it  may  take 
effect ;  and  as  much  effect  as  may  be  to 
that  purpose  for  which  it  is  made,   so  as 

when  the  deed  cannot  take  effect  according 
to  the  letter,  it  be  construed  so  as  it  may 
take  some  effect  or  other:  ^* verba  debent  inteU 


(6)  See  Chap.  Releases  in  the  second  roTume, 

if)  S«e  Cott^IKg.  GovU&S;  1  lust.  49l  Wiliest  fi^  W^ 
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Jigi  cum  effectu  et  benignefaciendcB  sunt  inter^^ 
pretationeSy  ut  res  magis  valeat  quam  pe^ 
reat:\d) 

And  the  case8  of  Roe  v.  Tranmer,  and 
others,  and  {e)  Shove  v.  Pincke  [f)  afford  the 
best  practical  illustration  of  the  rule.  In  Roe 
V.  Tranmer  and  others,  (g)  a  conveyance  was 
made  by  indentures  of  lease  and  release  in 
favor  of  a  brother  and  nephew  of  the  gran* 
tor,  from  and  after  the  death  of  the  grantor. 

This  conveyance  was  void  under  the  rules 
of  the  common  law,  and  consequently  as  a 
lease  and  release,  because  it  attempted  to 
grant  an  estate  of  freehold,  to  commence^ 
as  a  vested  interest,  infuturo.  The  d^ds 
were  capable  of  operation  as  a  covenant  to 
ifttand  seised ;  since  there  was  the  considera^ 
tion  of  blood  between  the  parties :  and  a 
covenant  to  stand  seised  may,  under  the 
learning  of  springing  uses,  give  an  use  to 
be  executed  into  estate,  after  the  death  of 
the  covenantor,  if  he  be  seised  of  an  estate 
in  fee  as  distinguished  from  an  estate-tail  t 
for  a  tenant  in  tail  cannot  raise  an  use  to 
commence,  in  terms  from  and  after  his  deaths 
since  on  his  death  the  title  will  be  in  the 


[d)  Shep.  T.  84.  Litt.  s.  283.  Finches  Law,  60.  Plow,  Com. 
100.154.  1P.W.457. 

(e)  2  Wills.  Rep.  75.  Willes'  Rep.  682. 
If)  5  Term  Rep.  310. 

[g]  Waiei*Rep.QM^ 
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heir  under  the  intail.  {h)  Parts  of  the  judg- 
ment in  Roe  v.  Tranmer,  may  with  pro- 
priety be  added  in  this  place.  It  was 
delivered  by  Lord  Chief  Justice  JViilei;  {() 
and  he  said, 

"  It  is  admitted  that  this  deed  will  not 
operate  as  a  release,  because  it  grants  a 
freehold  infnturo^  which  cannot  be  done* 
**  The  only  question,  therefore,  is,  whether, 
"•  in  respect  to  John  Wilkinson^  the  lessor  of 
the  plaintiff,  it  can  operate  as  a  covenant 
to  stand  seised  t  If  it  can,  he   ought   to 
recover  in  this  suit;  if  it  cannot,  judg- 
^*  ment  must  be  for  the  defendants.^* 
And,    among    other    things,*  he   add^d, 
And  we  are  all  of  opinion ;  for  my  brother 
Bathursty   though  absent,  has  given  me 
leave  to  say,  that  be  is  of  the  same  opi- 
nion with  us,  that  this  deed  of  release  may 
operate  as  a  covenant  to  stand  seised. 

And  first,  we  found  our  opinion  on 
the  general  rules  of  law,  in  respect  to 
the  exposition  of  deeds,  which  are  laid 
down  in  many  of  the  books,  and  which 
are  collected  out  of  them,  by  Shepherd^ 
**  on  Common  Assurances,  p.  82  and  83  ;  in 
which  he  says  that  benigncfaciendce  sunt 
interpretationes  .  chart  arum  yUt  res  magis 
valeat  quam  per  eat ;  and  that  verba  inten^ 
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"  tioni  et  non  e  contrdy  debent  inservire.  And 
therefore  (he  says)  that  deeds,  which  are 
intended  and  made  to  operate  one  way, 
may  operate  another  way,  if  the  intention 
of  the  parties  cannot  take  place,  unless 
they  operate  a  different  way  from  what 
they  were  intended ;  and  he  puts  these 
instances  (amongst  others)  that  a  deed 
intended  for  a  release,  if  it  cannot  operate 
as  such,  may  amount  to  a  grant  of  a 
reversion,  an  attornment,  or  a  surrender, 
^*  and  so  e  converso.  And  that  if  a  man  make 
^^  a  feoffment  in  fee  with  a  letter  of  attor- 
"  ney  to  give  livery,  and  no  livery  is 
"  given,  but  there  is  in  the  same  deed  a 
"  covenant  to  stand  seised  to  the  uses  of 
"  the  feoffment,  if  this  be  in  such  a  case, 
"  where  there  is  a  consideration  sufficient 
to  raise  the  uses  of  the  covenant,  it  will 
^^  amount  to  a  covenant  to  stand  seised. 
*'  In  the  case  of  Crossing  v.  Scudamore, 
''  2  Lev.  9 ;  1  Ventr.  137,  and  1  Mod.  175. 
"  which  I  shall  mention  more  particu- 
"  larly  by  and  by.  Lord  Chief  Justice  flTfl/^ 
'^  cites  the  opinion  of  Lord  Hobart,  in  fo. 
277«  aJid  declares  himself  to  be  of  the 
same  opinion,  that  the  Judges  ought  to 
be  curious  and  subtle,  (Lord  Hobart  used 
the  word  astuti)  to  invent  reasons  and 
^^  means  to  make  acts  effectual,  according 
**  to  the  just  intent  of  the  parties.  And 
"  it  is  said,  in  the  case  of  Osman  v.  Sheaf e^ 


C( 
CC 


168 


OV  MERGER. 


u 


^ 


tt 


i>4 


€€ 


•*  3  Lev.  370,  and  Carth.  397-  which  I  shall 

**  have  occasion  likewise  to  mention  again 

**  presently,  that  the  judges  in  these   latter 

♦*  times  (and  I  think  very  rightly)  have  gone 

**  farther  than  formerly,  and  have  had  more 

^  consideration  for  the  substance,  to  wit,  the 

passing  of  the  estate,  according  to  the 

intent  of  the  parties,  than  the  shadow, 

to  wit,  the  manner  of  passing  it.     These 

are  the  general  reasons  that  we  go  on; 

and  we  think  that  all  the  particular  rules 

^  that  have  been  laid  down  in  respect  to 

.  "  covenants  to  stand  seised,  all  concur  in  the 

"  pwesent  case. 

"  I  know  of  no  others  but  these— 
"  Ist,  That  there  must  be  a  deed. 
*^  2d,  That  there  be  words  sufficient  to 

£»ake  a  covenant. 

*^'  3d,  That    the  grantor  or  covenantor 

nfust  be*  actually  seised  at  the  time 

of  the  grant.  ' 

"  4th,  That  the  intent  of  the  grantor  must 

be  plain. 
"  5th,  That  there  be  a  proper  consider- 
ation to  raise  the  use. 
"  First,  This  is  certainly  a  deed;  and 
though  it  cannot  operate  as  a  release,  it 
being  signed,  sealed  and  delivered  by  the 
party,  does  not  cease  to  be  a  deed. 
"  Secondly,  That  there  are  sufficient  words 
*^  to  make  a  covenant,  I  shall  shew  more 
*'  particularly  by  and  by :  but  if  there  were 
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*^  no  other  word,  but  the  word  grant,  that 
"  would  be  sufficient^  according  to  all  the 
"  cases. 

Thirdly,  It  is  admitted,  and  so  stated 

in  the  case,  that  the  grantee  Thomas Kirkby 

was  actually  seized  at   the   time  of  the 

grant. 
Fourthly,  Nothing  can  be  more  pkdn 

than  that  the  grantor  intended,  that  the 

lessor  of  the  plaintiff  (the  nephew)  should 
*^  have  the  estate  after  the  death  of  CArf^o-^ 
"  pher  Kirkhj^y  (the  uncle)  without  issue  :  it 
^^  is  said  so  in  express  words  in  three  places, 
*^  in  the  deed ;  what  estate  he  was  to  take 

is  not  material  at  present,  he  being  stilL 

living. 

"  Fifthly,  Here  is  a  plain  consideration,  as 
"  to  Wilkinson  the  lessor  of  the  plaintiff ;  he 
^^  is  called  in  the  deed,  eldest  son  ofhiawell 
*^  beloved  uncle  John  Wilkinson.  If  it  were 
'^  not  so  said  in  the  deed,  his  relation  to  the 

grantor  might  be  averred  and  proved  aCf- 

cording  to  the  case  of  Goodtitle  a.  PettCy 
*^  2Stra.  935,  and  several  cases  that  are  there 
"  cited  out  oiLord  Cokeys  reports.^'  (g) 

"  Having  mentioned  the  general  reasons> 
*^  and  likewise  the  particular  rules  on  which 
^*  we  found  our  opinion,  I  shall  now  mention 
"  some  few  cases  which  I  think  are  autho- 


€6 


{g)  See  also  Filmer  v.  €k>tt,  7  Bro.  Par.  Cas.  70.  Rex  r. 
Scammonden,  8  Term  Rep.  474. 


IC2  0^  MERGER. 

therefore  be  useless  to  insist  on  these  points 
by  any  comment. (6)  For  the  same  reason  it 
follows  that  a  present  vested  term  cannot 
merge  in  an  interesse  termini.  Under  an 
inter  esse  termini  there  is  not  any  subsisting 
estate  in  which  the  vested  estate  may  merge. 

That  an  infer  esse  termini  or  a  contingent 
remainder  may  be  extinguished y  in  a  vested 
estate  under  the  learning  of  extinguishment, 
is  admitted  ;  but  this  does  not  contravene 
the  doctrine  which  has  been  advanced. 

The  cases  on  implied  surrenders  may  also 
appear  to  justify  a  conclusion  different  from 
that  which  has  been  drawn.  The  answer 
is,  that  these  cases  do  not  depend  on  the 
doctrine  of  merger.  It  is  true  they  are  cori- 
nected  in  some  degree  with  the  reason  on 
which  the  law  of  merger  depends.  Cases 
*  of  implied  surrender  seem  to  have  been  de- 
termined on  the  ground  of  inconsistency  in 
the  several  contracts,  (c)  It  is  impossible 
that  the  former  contract  can  continue  m 
force,  and  the  second  contract  operate 
according  to  the  intention  of  the  parties, 
as  expressed  in  that  contract,  [d)  From 
this  inconsistency,  the  law  draws  the  con- 
clusion, tliat  the  former  contract  has  been 
abandoned,  and  that  the  parties  have  en- 


[h)  ButseeGoodright  T.Searle,  2  Wils.  29. 

(c)  1  Inst.  338.  a. 

[d]  Ives' Cose.  5  Rep.  Ik 
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tered  into  a  new  agreement.  This  is  the 
only  mode  of  reconciling  the  intention  with 
the  terms  of  the  agreement.  However  this 
relinquishment  of  the  former  contract  is  not 
a  surrender  in  the  technical  sense  o(  that 
term.  It  is  rather  an  implied  release,  or 
waiver  of  the  former  agreement,  than  a  sur^ 
render  arising  under  that  agreement.  The 
inconsistency  of  the  two  agreements  is  the 
ground  for  presuming  that  the  former  con<- 
tract  has  been  abandoned  and  annulled.  On 
similar  ground  an  inconsistent  covenant,  as 
a  covenant  not  to  sue  at  any  time,  as  distin* 
guished  from  a  covenant  not  to  sue  for  a 
particular  time,  amounts  to  a  release,  unless 
there  be  an  apparent  intention  to  the  con- 
trary. (/) 

The  case  of  Goodright  v.  Searle,  [g)  is  also 
JSL  case  of  extinguishment,  not  of  merger. 

That  the  conclusion  may  be  drawn  on 
.which  a  surrender  is  implied,  it  must  be. 
impossible  that  the  several  contracts  should 
operate  in  the  terms  in  which  they  are  ex-^ 
pressed.  Jt  is,  necessary,  therefore,  that 
«ome  part  of  the  time  for  which  the  parties 
have  stipulated  by  the  first  lease,  should  be 
comprised  in  the  time  limited  by  the  second 
lease ;  so  that  it  may  appear  that  the  par- 
ties must  have  intended  that  the  right  of 


mm 


if)  AIoiF  r.  SrrintlMnr,  2  Satk.  579.  8be^  T.  2il.CUjU>u 
t,  KyiUMt..!,  2  Sslk.  673. 
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enj  Cement  for  same  part  at  least  of  the 
period  for  which  the  lanyds  are  held^  wider 
the  terms  of  the  .former  leafie,  shall  be  bdld 
under  the  stipulations  of  the  siew  lease.  This 
is  the  point  of  uocoBsii^tencjr  whicli  alone 
4vffgrds  ihe  neoessaiy  degree jof  presumption. 
When  this  circumstance  occui^s,  it  is  imma-- 
terial  whether  the  second  lease  is  to  com- 
mence immediabely,  or  from  a  future  time, 
and  also  whether,  in  point  of  duration,  it  is 
to  be  more  or  less  extensive  than  the  former 
term.  The  inccmsistency  is  equally  manit- 
fest  •;  and  the  law  feels  equai  necessity  for 
the  same  conclusion.  Sometimes  it  has  been 
supposed  that  tlie  fknt  lease  FseskLd  hue  avoid- 
ed, notwithstanding  the  den^ise,  intended  to 
be  made  by  the  second  lease,  is  vo;d,  and 
never  has  any  operation.  The  prmciple  on 
which  this  opinion  was  .foimed,  p»0ceedeil 
on  the  idea  that  the  second  coutract  xlis- 
xdosed  evidence  of  a  change  ef  iatention^ 
from  which  an  agreemimt  mi^bi  be  ^impUed, 
ifaat  the  former  contract  should  eeaae  to  be 
binding  on  the  parties  ;  and  on  the  same 
Toasoning,  that  a  will  may  be  revo]f.ed  by 
an  informal  or  €ui  inefficient  conveyanGe 
'denoting  a  change  of  intention. 

However,  in  Davison  on  the   demise  of 
Bromky  ^.  Stanley,  {g)  XiOid  Mansfield  ruled 


■>f  iw 


(g)  4  Burr.  9810. 

Whitting  V.    Goagh.    Dya   140.  XUifd  t.  .Gn^gorjr, 

William  Jones,  405. 
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that  the  acceptance  of  a  second  good  leas§ 
would  operate  as  a  surrender  of  the  former : 
but  he  declared  the  reason  did  not  hold  in 
the  case  of  accepting  a  new  void  one^  that 
the  lessee  cannot  enjoy  ;  that  there  was  no 
inconsistency  in  the  acceptance  of  a  new 
good  lease  being  a  surrender  of  the  former. 
But  the  accepting  a  new  void  lease^  which 
the  lessee  was  not  to  enjoy,  could  not  shew 
an  intention  to  surrender  the  other,  and 
that  therefore  the  reason  why  this  should  be 
an  implied  surrender  totally  £iiied ;  and 
that  he  was  very  clear  the  acceptance  of 
this  new  lease,  which  did  not  pass  an  in- 
terest according  to  the  contract,  could 
not  operate  as  a  surrender  of  the  fonper ; 
and  the  principle  was  followed  in  it<N?  ot>. 
the  demise  of  Earl  Berkely  v.  Archbishop 
of  York,  (i) 


(i)  6  East,  m. 
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That  the  more  remote  Estate  must  be  as  largt 
as,  or  larger  than,  the  more  immediate 
Estate  ;  and,  under  this  head,  the  Gradation 
of  Estates  will  be  examined. 

This  is  the  most  important  head  for  con- 
sideration. For  it  is  an  indispensable  cir- 
cumstance^  that  the  more  remote  estate 
should  be  larger  than^  or  at  least  as  large  as^ 
the  preceding  estate,  (a)  A  case  in  Brooke^s 
Abridgment,  (6)  is  an  illustration  of  this 
point.  A  man  leased  for  a  term  of  years, 
and  afterwards  took  an  interest  for  term  of 
life,  to  take  effect  imniediately :  there  the 
lease  for  years  is  extinct ;  but  where  on0 
leases  to  I.  N.  for  term  of  life,  and  twenty- 
years  over,  there  he  shall  have  both  estates ; 
for  in  the  other  case  both  are  in  him  at  the 
same  time  and  together.  (11  Hen.  4.  34.) 


(a)  1  Intt.  54.  b. 
(*)  firo,  Abr.  Exting. 
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These  cases  exemplify  the  general  pro- 
position, and  shew  its  application. 

They  establish  also  the  alternative  to  the 
proposition,  by  affording  the  example  of  a 
case  to  which  the  doctrine  of  merger  does 
not  apply.  In  the  first  instance','  tlie  estate 
for  years  was  merged,  because  the  more 
remote  estate  was  for  life,  and  because  an 
estate  for  life  is  larger  than  an  estate  for 
years  ;  and  in  the  second  instance,  the  estate . 
for  years,  was  a  continuing  interest,  because 
this  term  was  the  more  remote  estate,  and 
an  estate  for  life  is  larger  than  an  estate  for 
years- 

So  where  land  was  given  to  husband  and 
wife,  and  to  the  heirs  of  the  husband  ;  the 
husband  made  a  lease  for  years,  and  died : 
the  wife  entered  and  inter-married  with  the 
lessee :  and  it  was  moved, — If  the  interest 
of  the  lessee  was  extinct  by  the  intier-mar- 
liage.  And  it  was  held  that  it  was  not ;  for 
it  was  but  a  possibility,  and  not  an  interest. 
Cited  by  Coke^{c)  and  agreed  to  by  the  whole 
court.  On  this  case  it  is  observable  that  the 
several  estates  were  vested  in  different 
rights. 

Besides,  after  the  entry  of  the  wife,  her 
estate  was  prior  to  the  term;  for  the  term 
was,  as  against  her,  derived  out  of  the  inhe- 


(e)  9  Leon,  157,  & 
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litance,  and  that  inheritance,  and  conse-* 
quently  the  term,  was  the  more  remote 
estate. 

AgBin,{d)  if  a  man  letteth  l^ands  to  another 
for  life,  the  remainder  to  him  for  twenty-one 
years,  he  hath  both  estates  in  him  distinct-^ 
ly,  and  he  may  grant  away  either  of  them  ; 
for  a  greater  estate  may  uphold  a  lesser,  bttt 
not  i  converso  ;  and  therefore  if  a  man  make 
a  lease  to  one  for  twenty-cme  years,  the  re- 
mainder to  him  for  term  of  his  life,  the  lease 
for  twenty-one  years  is  drowned. 

If  I  grant  an  annuity  for  life,  and  twenty 
years  after,  (e)  these  are  two  several  grants, 
and  the  executors  shall  have  the  years  after 
the  death  of  the  tenant  for  life.  In^  fact, 
tiiere  are  two  several  estate^^  as  much  as  if 
they  had  been  limited  by  distinct  clauses. 
The  leases  of  the  corporation  of  Liverpool 
are  of  this  description. 

These  cases  turned  On  the  gradation  of 
estates,  and  the  gradation  of  estates  depends^ 
on  technical  reasoning.  In  legal  considera^ 
tion,  estates  of  freehold  are  of  larger  extent, 
than  those  of  chattel  interest ;  and  es^tates 
of  inheritance  are  of  larger  extent  than 
estates  of  mere  freehold. 

Under  interests  of  inheritance  are  classed^ 

1st,  Estates  in  fee-simple. 


(d)  Jenk.  Cent  248.  pi.  37. 

(#}  Brownlow,  19«  Biordi^t  Yi  WHt 
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Jd,    Determinable  fees,    qualified    fees, 
conditional  fees. 
Sd^  Estattes-^taiL 
And  under  estates  merely  of  freehold  may 

l>e  cladsedv  « 

Ist/  Edta^tes  after  possibility  of  issue  ex-* 
tinct^ 

id.  Estates  lot  life  absolute,  or  deter^ 

minafble. 

C  battel  iti  teres  ts  »e» 

1st,  Estates  for  years, 

id,  Estates  for  uncertain  times  by  d^se 
or  limitations  of  use. 

3d,  Estates  by  statute  merchant,  statuttf 
stapte,  find  elegit ;  and, 

4th>  EfJtartes  at  with 


Of  the  Gradathn  ofHstatet. 

Of  all  ettatds  a  fee-Smipte  is  the  rildrt  ex- 
tensive. It  may  comprehend  alt  th€ 
other  interests   or  times   of  cbiltiiKuane<Si 

* 

Estate^  of  id  inferitf r  degree,  exdept  th< 
other  estates  in  fee  which  have  been  en** 
inerdted^  ar^  called  partituiar  estate^,  or 
estiites  giving  a  particular  portion  of  time^ 
as  eonf  rdsted  ttith  time  indefimtely  ;  and 
time  indefinitely,  is  the  extent  of  an  estate 
in  fee.  Consequently  either  of  the  parti*^ 
cular  estates  which  have  been  enumerated^ 
may  merge  in  a  fee-simple. 
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-  Next  in  order  for  extent,  are  determinap* 
ble  fees,  qualified  fees,  and  conditional  fees^ 
On  the  extent  and  superiority  of  these  estates 
over  each  other,  it  is  difficult  to  decide.  No 
line  exists  by  which  their  extent  can  be 
compared  ;  they  seem  to  be  equal  to  each 
other  without  any  superiority  of  one  over 
the  other,  except  one  of  them  be  derived 
out  of  the  other,  and  then  the  derivative 
interest  must,  of  necessity,  be  the  inferior 
estate. 

^ext  in  order  are  estates-tail ;  and,  while 
they  continue  in  the  tenant  in  tail,  and  privi-* 
leged  in  £aivor  of  the  issue  in  tail,  under  the 
statute  de  donis,  they  cannot,  as  will  be  more 
fully  shewn  in  a  subsequent  chapter,  merge 
as  against  the  issue. 

After  this  privilege  is  taken  away,  or  the 
estates  are  in  the  tenure  of  assignees  of  this 
estate,  the  estates  are'  changed  either  into 
determinable  fees  or  estates* tail,  after  possi- 
bility of  issue  extinct ;  and  estates-tail  after, 
possibility  of  issue  extinct,  are  mere  estates 
for  life,  and  in  either  of  these  qualities  they 
may  merge .  {/) 

Estates-tail  are  of  a  peculiar  nature.  They 
admit  of  enlargement  into  fees-simple :  and 
in  some  cases  they  may,  by  the  failure  of 
possibility  of  issue,  be  reduced  to  estates  for 
life.     In  this  respect  they  differ  from  other 


(/)  Lewis  Bowles't  Case,  11  Rep. 
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estates  which  necessarily  continue  of  the  same 
extent.  The  extension  of  estates^tail  into 
fees-simple  depends  on  the  power  of  aliena^ 
tion,  conferred  on  tenant  in  tail.  The  re- 
duction of  this  estate  into  an  estate  for  life, 
when  it  is  in  fevor  of  the  issue  of  one  person 
by  another,  depends  on  the  particular  qua* 
Hty  of  that  estate.  The  alteration  arises 
from  a  certain  and  ndtural  impossibility  that 
there  ever  should  be  any  -issue  to  inherit 
under  the  in  tail. 

When  tenant  in  special  tai^  continues  the 
owner  of  that  estate,  and  the  person  by  whom, 
or  on  whose  body,  the  issue  are  to  be 
begotten  dies,  and  there  is  a  failure  of  the 
issue  inheritable  under  the  intail,  that  per- 
son will,  from  the^ilure  'of  issue,  be- 
come tenant  in  tail  after  possibility  of  issue 
extinct.  In  the  tenancy  of  any  other  person 
the  estate  would  be  a  mere  estate  for  life ; 
and  even  in  the  tenancy  of  the  tenant  in  tail, 
it  is,  in  point  of  extent,  and  power  of  alie- 
tion,  no  more  after  the  possibility  of  issue 
has  ceased,  than  an  estate  for  life.  And 
though  a  tenant  in  tail,  while  there  is  a  possi- 
bility of  issue  inheritable  under  the  intail, 
iKiay,  by  his  grant  or  conveyance,  not  being  a 
common  recovery  or  creating  a  discontinu- 
ance, convey  a  determinable  fee ;  yet  if  he 
was  tenant  in  tail,  special  as  to  the  person  by 
whom,  or  on  whose  body  the  issue  are  to  be 
begotten^  so  tl^t  there  is  a  £ulure  of  such 
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isstie^  aild  it  isr  become  icn  possible  by  the  death 
of  the!  person  by  whom  or  on  \those  body 
Ike  issue  are  to  be  begotten^  that  there  should 
be  aay  issue  of  the  given  description  ;  therv 
the  perbcHi  who  originally  took  a  fee^  as  his 
assigiiee,  will  by  a  failhire  of  these  issiie  be- 
came a  tenaat  merely  for  the  life  of  the 
donee  in  tail ;  and  hds  estate  must,  £[>r  all 
the*  purposes  of  mei^ger^  luid,  it  is  apprehend-^ 
*d,  for  every  other  putpose  6i  tenure  and 
benefit,  be  considered  only  as  m.  estate  for 
life;  and  as^  to  hhn  it  will  be  an  estate' jmr 
autre  vie ;  in  othei"  Words^  an  estate  foi?  the 
Ufe  of  the  tenant  in  tail. 

£9tatesMtail  g^ierai  as  to  the  heirs  of  the 
person  by  \rhdm  or  on  whose  body  the  issue 
are  to  be  begotten^  though  special  as  to  the 
sex-  of  the  pejrsons  to  be  inheritable  under 
the  intail,  cannot  become  estates  dfter  po$si« 
bility  of  issue  extinct ;  because  the  law  witl^ 
not  presume  axii  impossibility  of  issue,  and 
fi'om  a  parity  of  reasonings  they  cannot  be-^ 
come  mere  estd^tes  for  life  in  the  tenancy  of  4 
I>erton  beitag.  an  atoignee  undier  the  tenant 
in  tail. 

£€(tate6  in'  taily  Which  in  their  toeati<iti' 
are  special^  as  to  the  persotis  byyhom  or 
on  whose  body  the  issue  are  to  be  begotten^ 
will,  on  their  descent  to  the  issue  intitled 
under  the  form  of  the  gift  by  which  that 
iotail  is  created)  becootie  aii  estate  in  tai^ 
g^eral  a»  to  the  persong  by  whoiift  dr  oil 
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ivfaose  body  the  future  iBaue  %i»  to  be  bagot- 
teu  ;  aod  therefcwe  his  assigu/ee  i^iUlK^ODtiiaue 
tQ  bay.e  .a  jcLeterminabiLe  fee,  dince  the  heir 
Hiider  the  iotail,  icould  BoJt  be  dc^uceii  to 
the  state  of  a  tenafUt  €w  life^  as  ihece  ipftust. 
BAw9ys  b<e.a  possibUity  of  jissue^  idbmliahle 
UBder  stjie  iftttail. 

The  clian^e  of  ja  detemaxmabiLe  lee,  acisiiig 
from  the  iranafer  of  An  estate-ftaiU  into  m\ 
estate  ftNT  Jife^Biq^y  Aiisf^niieicasesirftisea  jpoifit 
on  jbbie  learaifig  of  .4ower«  It  is  cLe^r  ithat 
a  woman  is  not  dowable  of  a  mere  estate 
^or  Ufe,  though  that  estate  be  dosKienddble 
4>r  rather  Imnsmissiible  to  the  heirs.  Tbfi 
hexes  take  z&  speckfl  occupants ;  and  9s  the 
j^staie  is  not  ^f  inhei^auce,  the  .wife  cannot 
bedowaible  in  rightofth^t  eistate.  It  is  equal- 
ly clear  that  a  woman  is  dowable  lof  a  dates- 
\piii)ahle  (fee,  fittb)actveKcept:in  some  parti- 
jeidar  oaaes,  do  hw^e  her  right  of  dower  de- 
sfeated  when  rthe  estate  of  ber  husband  detey- 
mines.  In  the  case  under  consideration  the 
.husband  may  .have  a  determinable  fee  at  one 
time^  and  an  estate  for  life  at  auotbertime*  > 

A  seifiip  of  :the  inheritance  ^during  the 
coverture  will  confer  a  title  to  dower. 

'Can  this  title,  ur^ieii  it  has  once  attached^ 
-be  defi^ted  by  the  change  of  the  eaitate 
of  inheritance  into  an  estate  for  life  1  This 
is  the  point  to  be  discussed,  but  it  is  not 
easily  solved.  No  decision  which  throws 
fti^  light  on  the  question  has  been  |bund . 
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There  is  reason  to  think  that  as  the  wife 
was  once  dowable  of  her  husband's  seisin^  no 
change  in  the  quality  of  her,  husband's 
estate,  will  defeat  that  right  of  dower,  as 
long  as  the  husband^s  estate  continued.  For 
it  should  seem  the  heir  will  take  by  descent, 
as  heir,  and  not  merely  as  occupant ;  and  yet 
after  the  &ilure  of  the  issue  this  is  question- 
able. The  wife  claims  only  on  the  ground  of 
a  seisin  of  the  inheritance,  and  not  of  the 
estate,  after  it  becomes  a  mere  estate  of 
freehold. 

Perhaps  it  may  be  contended,  that  the 
grantee  has  continually  an  estate  of  inheri- 
tance, even  after  the  possibility  of  issue 
is  extinct.  But  it  would  be  difficult  to 
maintain  that  proposition,  and  therefore, 
a  wife  whose  claim  of  dower  rests  solely 
on  her  husband's  seisin,  after  the  possibility 
of  issue  is  extinct,  appears  to  have  little 
chance  of  success  in  a  suit  to  establish  a. 
right  of  dower. 

Next  follow  estates  for  life.    In  this  class, 
axe  included, 

1st,  Estates  for  the  life  of  the  party. 

2d,  For  several  lives. 

3d,  For  the  life  of  another  person ;  and, 

4th,  For  the  joint  lives  of  several  per- 
sons. 

And  these  estates  are  denominated,  accord- 
ing  to  the  nature  and  form  of  the  seveial 
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limitations,   and  the  estates,    or     degrees 
fo  interest  they  confer. 

Under  estates  for  the  life  of  the  party 
himself,  may  be  ranked. 

First,  The  estate  of  tenant  in  .tail,  after 

possibility  of  issue  extinct. 

Secondly,  Tenant  by  curtesy.     And, 
Thirdly,  Tenant  in  dower,  and  tenant  for 

his  own  life,  by  express  limitation,  or  con^ 

struction  of  law. 

But  estates  which  originally,  and  in  the 
first  instance,  are  estates  for  the  life  of  the 
party  himself,  may,  by  a  change  of  tenancy, 
become  an  estate  for  the  life  of  another 
person,  or,  in  technical  phraseology,  pur 
autre  vie ;  as  is  fully  shewn  in  the  Essay 
an  the  Quantity  of  Estates y  in  the  chapter 
which  treats  of  estates  for  life. 

So  estates,  which,  in  the  tenancy  of  one 
■  person,  are  pur  autre  vie,  may,  by  a  change 
.  of  the  tenant,    become  estates  for  the  life 
of  the  tenant  himself. 

Next  come  estates  Jor  years,  which  arc 
all  of  the  same  nature,  though  they  may 
be  different  in  their  extent ;  and  after  them, 
or  in  the  same  degree  with  them,  as  of 
equal  extent,  the  other  chattel  interests 
which  have  been  mentioned,  and  lastly, 
estates  at  will. 
Now  any  estate  of  an'  inferior  degree. 
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wd  ivliici)^  in  infendmint  ^f  Ifim^  cota^ 
prizes  less  time  ths^n  laop^liery  ^lay  mergc^i 
in  wjch  pther  ^jM;ate^  so  ps  tlpie  .a(;her  yeiqui- 
site  circumstances  pojipur. 


Of  the  Merger  of  Estates  at  wilL 


From  the  positions  already  <advanced| 
k  iirill  be  collected,  that  an  estate  at  will, 
will  be  merged  by  the  accession  or  acquisi- 
tion of  an  estate  for  years.  This  is  a  deduc- 
-tion  so  necessary,  even  from  tlie  nature 
'fi.nd  qualities  of  an  estate  at  will,  iodepen^ 
<Lently  of  the  doctrine  of  merger,  thftt  no 
doubt  can  be  entertained  on  the  point.  No 
adjudication,  indeed,  is  to  be  found  on  this 
particular  case.  The  conclusion,  however,  is 
clear,  and  easily  reconciled,  without  any  au- 
thority, by  considering  it  almost  impossible, 
thata  question  should  ever  have  been  raised, 
on  the  application  of  the  law  tothosecircuaji- 
stances.  It  is  the  nature  of  an  estate  at  will, 
to  continue  so  long  only,  as  the  tenant  and 
his  lessor  shall  both  please:  therefore  it  ne- 
cessarily follows,  that  when  the  lessee  obtains 
afurther  interest  in  possession  from  the  lessor, 
the  will  is  determined ;  for  many  reasons,  and 
among  them,  that  by  taking  an  estate  m  re- 
version, the  lessee  has  shewn  that  his  will  to 
hold  the  possession  under  the  lessor,  hath 
ceased.    On  the  same  ground,  the  tenant^ 
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under  an  estate  at  will>  is  capable  of  a 
release  in  enlargement  of  his  estate,  as  has 
been  shewn  in  the  second  volume. 

Of  the  Merger  of  Estates  hy  Extent,  Sfc.  in 
each  other,  and  in  Estates  for  Years,  Sfc. 

An  estate  by  extent  on  a  statute^  may 
merge  in  another  estate  by  extent. 

It  is  generally  admitted,  that  this  point 
was  decided  by  the  determination  of  the 
case  of  Dighton  v.  Grenville :  (ja)  and  that 
case  certainly  is  an  acknowleged  authority 
for  this  conclusion.  Both  parties  agreed 
in  admitting  the  application  of  merger,  as 
between  the  several  interests  held  under 
two  estates,  claimed  under  two  extents,  and 
vesting  in  the  same  person. 

That  case  will  be  fully  stated  in  examin- 
ing the  effects  of  merger,  and  the  conse- 
quences which  it  induces ;  and  some  stric- 
tures will  be  made  on  that  case.  In  this 
place,  it  is  sufficient  to  observe  that  there 
may  be  a  merger  between  estates  held  in 
this  manner ;  and  it  follows,  that  all  other 
estates  of  a  chattel  quality  by  extent,  exe-^ 
cution  and  devise,  are  within  a  parity  of 
reason,  and  must  be  equally  influenced  by 
the  authority  of  the  case  of  Dighton  and 
Grenville\b) 


(a)  2  Ventrii,  231.  Collis's  Par.  Cat.  M« 
(h)  See  Vin.  Abr.  Merger. 
VOL.  III.  M 


179  ON  MERGE!. 

Again,  estates  by  extent,  &e.  may  merge 
in  estates  for  years. 

It  follows,  that  estates  by  extent,  may 
merge  in  any  other  estates  of  a  higher  degree 
than  estates  for  years.  Therefore,  where 
tenant  by  elegit,  accepts  a  confirmation  for 
term  of  his  life,  he  is  in  by  the  tenant  of 
the  freehold,  and  not  in  the  post^  by  the 
act  of  law,  as  he  was  before.  A  conse- 
quence flowing  from  this  deduction  is,  that 
if  the  tenant  of  the  freehold  has  charged 
the  land  between  the  execution  made  on 
the  extent,  and  the  confirmation,  the  tenant 
by  extent  accepting  the  freehold,  shall  hold 
charged,  notwithstanding  he  was  dis- 
charged while  he  held  under  the  extent.(c) 

Also  where  tenant  by  statute  -  mer- 
chant, or  of  the  like  interest,  brings  an 
iaissize,  and,  pending  the  writ,  the  fee-sim- 
jple  descends  to  him,  the  writ  will  be  abated  ; 
for  the  descent  of  the  greater  estate  extin- 
guishes the  lesser.(rf) 

And  it  is  to  be  added,  that  if  a  tenant 
by  extent,  purchase  the  inheritance  of  part 
of  the  lands  extended,  the  whole  falls. 
This  is  partly  on  the  gtound  of  extinguish- 
ment, and  not  merely  and  simply  under 
the  law  of  merger. (e) 


(c)  Bro.  Exting.  SO,  31.  Ass.  pi.  13. 

(d)  Bro.  Exting.  56.  ib.  Briefe  419.  32  H.  6.  30. 
(t)  Haydon  and  Vavasor  v.  Smith,  Moor*  M2. 
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And  hence  the  observation  of  Mr.  Jus- 
tice V€ntrisy{g)  if  the  inheritance  of  part  of 
the  land  extended  comes  to  the  con  usee, 
it  destroys  the  whole  extent ;  whereas  if  a 
iessee  for  years  purchase  the  reversion 
of  part,  the  lease  holds  for  the  rest:  he 
Added,  but  in  case  of  an  extent,  if  there 
should  be  only  a  partial  merger,  the  conu- 
see  would,  it  is  said,  hold  the  residue  of 
the  land  longer,  because  the  profits  that 
should  go  in  satisfaction  of  the  debt,  must 
be  less,  and  this  would  be  to  the  wrong  of  him 
in  the  reversion.  But  in  othe^r  respects  an 
extent  makes  an  estate  in  the  knd,  and 
hath  all  the  properties  and  incidents  of^ 
and  to,  an  estate,  and  doth  in  no  sort 
resemble  such  an  interest  as  is  only  a  charge 
upon  the  land.  He  further  added  (and  the 
observation  is  useful,  as  elucidating  the 
subject,)  an  interest  by  extent  is  a  new 
species  of  an  estate  introduced  by  statute 
law:  our  books  say,  that  it  is  an  estate 
created  in  imitation  of  a  freehold,  and 
fuaW  a  freehold ;  but  no  book  can  be  pro- 
duced, that  saya^  that  it  is  quasi  an 
estate.  " 

The  statute  of  27  Edw.  3.  c.  9-  enacts, 
that  he  to  whom  the  debt  is  due,  shall 
have  an  estate  of  freehold  in  the  lands ;  and 


[g]  2VcQtr.327. 

n2 


180  ON  MERGER. 

the  statute  of  13  Edw.  1*  de  Mercatorihus^ 
says,  that  he  shall  have  seisin  of  all  the 
l&nds  and  tenements. 

When  a  statute  is  extended,  it  turns  the 
estate  of  the  conusor  into  a  reversion;  and 
so  are  the  express  words  in  Co.  1  Inst.  250* 
b.;  and  so  the  objection,  that  he  does  not 
hold  by  fealty  is  answered,  and  there  are 
no  tenures  that  are  to  no  purpose ;  but  he 
that  enters  by  virtue  of  a  power  to  hold, 
till  satisfied  an  arrear  of  rent,  he  leaves 
the  whole  estate  in  the  owner  of  the  land, 
and  not  a  reversion  only.  [A  proposition, 
which  is  not  found  in  the  book, (A)  and  can- 
not safely  be  adopted^  without  caution.] 
He  proceeded. 

•^  If  a  lease  for  years  be  made,  reserving 
**  rent,  and  then  the  lessor  acknowledge  a 
"  statute,  which  is  extended,  the  conusee 
*'  after  the  extent,  shall  have  an  action  of 
"  debt  for  the  rent,  and  distrain  and  avow 
^'  for  the  rent,  (as  in  Bro.  tit.  stat.  Merch. 
44.  and  Noy,  fo.  74.)  but  he  that  enters 
by  a  power  to  hold  for  an  arrear  of  rent, 
shall  not.''  [The  real  point  is,  he  cannot 
enter.] 

**  Ag^in,  he  in  reversion  may  release  to 
"  the  tenant  by  extent,  which  will  drown 
"  the  interest,  and  enlarge  his  estate,  accord-* 
^^  ing  as  it  is  limited  in  the  release,    Co. 


€( 


4h 


(A)  1  Scnnd.  112. 
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4S 


1  Inst.  270  h.  273.  Tenant  by  statute  may- 
forfeit  by  making  a  feoffment^  Mo.  663. 
He  is  to  attorn  to  the  grant  of  revereion, 
1  Roll.*293.  and  is -liable  to  a  quid  juris 
clamat.  7  H.  4.  19-  b.  Tenant  by  extent 
may  surrender  to  him  in  reversion,  4  Co. 

^^  82.  Corbefs  case;    therefore  these  cases 

*^  are  to  shew,  that  an  extended  interest 

*^  makes  an  estate  in  the  land,  as  much  as 

"  any  demise  or  lease. 

*^  And  I  take  it,  the  consequence  of  that 
is,  that  when  an  estate  by  extent  is  evicted 
by  an  extent  upon  a  prior  statute,  or 
where  the  prior  statute  is  first  extended, 

^^  and  then  a  statute  of  l^ter  date  is  ex* 
tended  ;  in  both  these  ^ca$es;   the  extent 
upon  the  puisne  st^tute^  will  be  in  the 
nature  ojf  a  reversipnal  interest. 
**  A  reversion  is  every  wher,e  thus    de- 

*•  ,cribed ;  yiz.  an  estate  to  take  effect  in 
pps$ession  after  another  estate  deter- 
mined. It  [the  estate  under  a  second 
statute]  is  not  in  nature  of  a  future  in« 
terest,  as  a  term  for  yea.i:s  limited,  to 

"  commence  after  the  end  of  a  former  term ; 

**  for  such  an  one  sliall  not  have  the  rent 
upon  a  former  lease ;  but  he  that  extends 
upon  a  lessee  for  years  shall ;  for  the  libe- 
rate give9ja  present  interest  to  hold   ut 

"  liberuni^  tenementum,  but  indeed  cannot 
take  effect  in  possession,  by  reason  of  a 
prior  extent,   or  by  prior  title." 


4€ 
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"  And  this  is  the  very  case  of  a  reversion, 
'^  which  is  an  actual  present  interest,  though 
*r  it  be  to  take  eflfect  in  possession  after 
^*  another  estate/' 

Under  this  head,  it  remains  to  be  added, 
that  an  estate  under  an  extent,  interposed 
between  two  other  estates,  by  extent  or 
otherwise,  is  a  mesne  estate^  which  will  pre-, 
vent  merger. (a) 

Of  the  Merger  of  Estates  Jor  Years   in  each 

other. 

The  first  proposition  to  be  advanced  in 
regard  to  the  merger  of  terms  for  years  is, 
that  a  term  of  years  derived  by  way  of  un- 
der-Iease,  out  of  a  terra  of  years,  may  merge 
on  their  union,  {b)  In  this  instance,  there 
is  the  relation  of  lord  and  tenant  (c)  between 
the  parties,  {d)  and  after  the  merger,  the 
original  term  will  be  in  the  same  state  in 
point  of  duration  of  title,  and  right  of  enjoy- 
ment, except  by  reason  of  mesne  incum- 
brances, as  if  no  underlease  had  been 
created. 

Again,  an  estate  for  years  may  also  merge 
in  another  estate  in  reversion,  of  the  same 


t«w*. 


(a)  2  Ventr.  332. 

{b)  S^  e  Wood'  8  Case,  cited  Cro.  Eliz. 

(c)  2  Ventr.  327. 

(d)  Hughes  V.  Robotham,  Cro.  Eliz.  302. 
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denomination  ;  and  it  $eeins^  that  the  law 
does  not  allow  of  any  difference^  when  the 
reversion  is  for  a  longer  or  shorter  space  of 
time,  than  the  former  or  preceding  estate  : 
however,  it  has  been  said  that  lessee  for 
ten  years,  cannot  surrender  to  lessee  for 
twenty  years,  though  the  ten  years  ar6 
derived  out  of  the  twenty  years ;  but  the 
contrary  has  been  expressly  determined.(e) 

Again^  it  has  been  said  that  one  estate 
for  years  cannot  drown  in  another.  This 
is  the  language  of  Sheppard  in  his  Touch- 
stone. {/)  The  example  which  he  has  pro- 
pounded, and  to  which  his  conclusion  is 
applied,  is  in  these  words : 

"  If  one  make  a  lease  for  ten  years,  the 
**  remainder  for  twenty  years  to  another, 
''  and  he  in  remainder  releases  all  his  rights 
"  to  the  lessee  for  ten  years ;  in  that  case 
•*  the  releasee  hath  an  estate  for  thirty 
<«  years  and  no  less ;  for  one  lease  for  years^ 
'*  cannot  drown  instnother/^ 

Lord  Coke{g)  in  his  commentary  oil 
Littleton  has  advanced  a  proposition  to  the 
same  effect ;  and  it  is  to  this  author  that 
Sheppard  refers. 

The  text  of  Lord  Coke,  is,  that  if  a  man 
lease  for  ten  years,  the  remainder  for  twenty 

(£)  Owen  07.  Ore.  £liz.  173. 1  LeoD.  303.  Pop.  R«p.  80. 

(/)p.341. 

{g)  \  Iiut.  273. 
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years,  he  in  remainder  leases  all  his  right 
to  the  lessee,  he  shall  have  an  estate  for 
thirty  years,  for  one  chattel  cannot  drown 
another,  and  years  cannot  be  consumed  in 
years. 

The  cases  cited  in  the  margin  to  Lord 
Cokcy  are  1  Leon.  303,  328.  There  is  ano-p 
ther  reference  to  his  own  text  in  a  former 
page,  in  which,  how  ever,  no  passage  applica-^ 
ble  to  the  point  under  consideration  is  to 
be  found. 

The  case  in  1  Leon.  303.  is  Pery  (more 
properly  Perry)  and  Allen. 

In  that  case  lessee  for  thirty  years  leased 
for  nineteen  years,  and  then  the  first  lessee 
and  a  stranger  agreed  that  the  lessee  for 
nineteen  years,  should  have  a  lease  for  three 
years,  in  the  same  and  other  lands,  and  that 
this  new  lease  should  not  be  a  surrender  of 
the  /irst  term  ;  but  the  lessee  for  nineteen 
yearsi  did  not  agree  or  assent  to  this  ar- 
rangement; and  it  was  the  opinion  of  all  the 
justices  of  the  court,  that  the  sale  was  not 
any  surrender:  and  so  iax  the  case  is  correct; 
for  there  could  not  be  a  surrender  of  the 
estate  of  the  lessee  for  nineteen  years  with- 
out his  concurrence,  for  an  agreement  be- 
tween two  persons  cannot  amount  to  a 
lease  to  a  third  person  or  a  surrender  of  his 
estate.  The  report  adds,  that  one  termor 
could  not  surrender  to  another  termor.    It 
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is  this  opinion  [k)  which  raises  a  difl&culty 
on  the  law  on  merger,  of  one  term  of  years 
in  another  term  of  years. 

Against  the  general  proposition  at  the 
conclusion  of  that  case,  and  in  other  cases^ 
that  one  termor  cannot  surrender  to  another 
termor ;  and  against  the  still  broader  pro- 
position in  Cokeys  report  of  the  same  case, 
and  in  Leonardos  Rep.  of  Willes  v.  Whitwood^ 

* 

that  when  lessice  for  twenty  years  maketh  a 
lease  for  ten  years,  the  second  lessee  cannot 
surrender  to  the  first  lessee,  for  ten  years 
cannot  be  droWned  in  twenty,  it  may  be 
safely  alleged  that  the  proposition  is  not 
law,  for  it  is  clearly  settled  that  one  termor 
may  surrender  to  another  ;(i)  at  least,  when 
the  surrenderee  has  the  reversion  for  years. 
This  point  is  examined  and  very  ably  dis- 
cussed, and  this  conclusion  upon  it  drawn 
by  Lord  Chief  Baron  Gilbert  in  his  chapter 
on  leases  inserted  in  Bacon^s  Abridgment ; 
(See  Gwillim'sBac.IV.211.)  Mr.HilliardM 
his  note  to  Sheppard^s  Touchstone,  also  ob- 
served that  a  surrender  to  him,  who  has  a 
greater  estate  for  years,  is  good,  as  to  him 
that  has  an  estate  for  life  ;  and  where  the 
surrender  is  to  a  termor  in  reversioriy  it  is  all 
one  if  the  reversioner  had  a  greater  estate  for 

. . ■ r 

(A)  1  Leon,  322^ 

(t)  Hughes  V.  Robotham,  Cro.  Eliz.  302« 
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years  or  not :  Cro.  Eliz.  302.  Vin.  Abr. 
Merger  G.  And  the  determination  in  the  case 
of  Hughes  V.  Robotham  might  be^  and  most 
probably  was,  founded  on  the  special  agree- 
ment of  the  parties,  which  certainly  afforded 
strong  grounds  to  decide  that  a  second  lease 
gave  a  fixture  term,  reversionary  in  point  of 
right,  and  not  vested  in  estate  ;  so  that  the 
right  under  that  lease  was  merely  an  inter^ 
esse  termini^  and  therefore  could  not  be  the 
cause  of  merger:  and  this  case  differed 
widely  from  the  case  on  which  an  opinion  is 
expressed  in  Perry  v.  Alleriy  since  in  that 
case,  there  were  two  actual  vested  estates,  and 
one  of  them  was  derived  out  of  the  other. 
The  other  case  to  which  reference  is  made 
in  the  margin  to  Co.  on  Litt.  is  Willes  v. 
Whitewoody  1  Leon.  322.  So  far  from  warrant- 
ing the  text,  that  case  favors  the  opinion 
advanced  in  this  treatise,  asserting  that  one 
term  may  merge  in  another.  In  that  case 
A.  was  seised  of  lands  held  in  socage,  and 
leased  the  same  to  I.  S.  for  many  years,  and 
died  his  heir  within  the  age  of  fourteen  years. 
The  wife  of  A.  being  guardian  in  socage, 
leased  the  same  land  by  indenture  to  the 
same  I.  S.  for  years ;  and  the  question  for  the 
opinion  of  the  court  was,  whether  the  first 
lease  was  surrendered  or  determined  :  and 
Andersonis  reported  to  have  said,  surrendered 
it  cannot  be ;  but  then  the  reason  he  gave  was 
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that  the  guardian  had  not  any  reversion  {%) 
capable  of  surrender,  but  only  an  authority 
given  to  her  by  the  law,  to  take  the  profits 
to  the  use  of  the  heir :  and  he  proceeded  to 
observe,  •*  But  yet  perhaps  it  is  deter- 
**  mined  by  consequence  and  operation  of 
^'  \aiV(j'  as  if  A.  lease  to  B.  for  one  hundred 
years,  and  afterwards,  granteth  the  reversion 
to  C.  for  two  years,  who  leaseth  to  B.  for 
two  years  who  accepts  the  lease,  the  same 
is  not  any  surrender ;  for  a  term  of  one  hun- 
dred years  cannot  be  drowned  in  a  reversion 
for  two  years,  yet  the  first  lease  is  determi- 
ned.   This  Periam  granted. 

These  expressions  do  not  communicate 
the  opinion  of  the  court,  in  a  very  accurate 
manner.  Still  it  is  highly  probable  that  the 
annihilation  of  the  first  term,  is  ascribed  to 
that  operation  of  the  law,  which  is  denomi- 
nated implied  surrender.  The  opinion  was 
certainly  founded  on  the  principle,  that  an 
estate  in  possession,  and  an  estate  in  rever- 
sion, of  equal  quantity  in  point  of  duration, 
cannot  subsist  in  the  same  person :  and 
upon  what  other  ground  than  the  doctrine 
of  merger,  can  this  opinion  be  supported  I 
It  is  clear  that  the  court  thought  there  waa 
not  any  surrender  \nfact.  To  suppose  such 
a  surrender  was  contrary  to  the  intention  of 
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the  parties^  and  the  internal  evidence  of  the 
transaction  before  the  court :  what  then 
was  the  scope  and  application  of  the  opinion 
that  the  second  lease  was  not  any  surren- 
der I  or  the  reason  which  was  assigned^  that 
a  term  of  a  hundred  years  cannot  he  drown- 
ed in  a  reversion  for  two  years?  or  of 
the  conclusion  that  the  first  lease  was  de- 
termined ?  The  whole  must  be  understood 
to  have  amounted  only  to  a  declaration, 
that  although  a  lease  for  a  hundred  years, 
comprizes  more  time  than  two  years,  so 
that  the  period  of  two  years  in  reversion 
cannot  embrace  the  period  of  a  hundred 
years  in  possession  ;  stilly  by  the  operation 
of  law,  the  term  in  possession  will  be  anni- 
hilated by  its  union  with  the  term  in  re- 
version. In  any  point  of  view  the  opinion 
delivered  in  Hughes  v.  Robotham  is  incon- 
sistent with  the  general  conclusion  of  Lord 
Coke.  At  the  same  time  it  must  be  ac- 
knowledged that  the  deductions  are  open 
to  some  objections;  to  one  aiising  fro^l aa 
observation  on  the  last  case,  which  was 
made  by  Mr.  John  Windham,  that  if  a  lease 
be  made  to  begin  at  Michaelmas,  and  before 
that  time  the  lessor  makes  a  new  lease  to 
the  same  lessee  to  begin  presently,  the  same 
is  not  any  surrender,  and  yet  thereby  the  first 
lease  is  determined,  and  so  in  the  principal 
case  which  Anderson  granted  to  another^ 
£rom  the  circumstance  that  in  the  case  supr 
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posed  by  Lord  Coke  the  second  term  was  a 
remainder,  3Xid  not  a  reversion. 

The  objection  founded  on  the  assertion 
made  by  Windham  to  the  acceptance  of  a 
second  lease  is  easily  answered.  It  proves 
rather  than  negatives^  the  application  of  the 
doctrine  of  merger,  to  the  case  before  the 
court.  It  shews  that  there  may  be  a  sur- 
render in  law,  though  there  neither  is  nor 
can  be  a  merger  in  fact.  This  case,  how-^ 
ever,  turned  on  the  new  agreement.  (A) 
Every  lease  for  years  takes  effect  by  con- 
tract ;  and  the  same  may  be  discharged  by 
another  contract  equally  solemn.  It  is 
on  these  grounds  that  by  the  acceptance 
of  a  new  lease  to  commence  immediately, 
an  interesse  termini  is  discharged,  if  the 
second  lease  interfere  with  any  p&rt  of  the 
time  of  continuance  granted  by  the  former 
lease:  for  the  two  contracts  are  inconsis* 
tent,  and  therefore  an  agreement  to  relin- 
quish the  former  contract,  must  be  pre- 
sumed«  On  the  same  ground,  if  lessee 
for  ten  years  accepts  a  new  and  effectual 
lease,  even  for  an  interesse  termini,  which 
includes  any  part  of  the  period  of  con- 
tinuance of  the  former  term,  (/)  that  term 
will  b6  discharged :  but  the  decision  of  cases 
of  this  sort  has  turned  on  the  inconsistency 


(A)  Iye*t  Case^  5  Rep.  II.  . 
if)  Cod.  Dig.  Burr. 


190  ON  MERGER. 

of  the  contracts^  and  not  on  the  operation 
of  the  law  of  merger. 

In  the  other  objection  there  is  more 
weight.  Though  there  be  a  privity  of  estate, 
there  is  not  any  tenure  between  a  tenant  for 
years,  in  possession,  and  a  tenant  for  years 
in  remainder;  and  this  affords  ample  grounds 
for  an  inquiry  into  the  existence  of  any  dis- 
tinctions arising  from  this  circumstance, 
and  that  inquiry  will  be  instituted  under  a 
head  to  be  set  apart  for  the  purpose. 

To  recur  to  the  point  whether  one  term 
may  or  may  not  merge,  in  another  term.  That 
the  law  is  in  the  affirmative,  when  one  of  the 
terms  is  the  reversion  or  part  of  the  rever- 
sion, expectant  on  the  first  term,  appears  to 
be  very  clear  from  Hughes  v.  Robotham, 
Cro.  £liz.  302.  In  that  case  the  plaintiff 
declared  upon  an  assumpsit,  stating  that  he 
was  possessed  of  a  lease  for  years,  and  that 
the  testator  was  possessed  of  the  reversion 
for  years ;  and  that  the  testator,  in  considers* 
tion  that  the  plaintiff  would  surrender  to 
him  all  his  estate,  promised  to  give  him 
thirty  pounds,  and  the  plaintiff  alleged  a 
surrender  in  fact.  The  defendant  pleaded 
non-assumpsit^  and  the  plaintiff  obtained  a 
verdict.  One  of  the  grounds  of  a  motion, 
made  in  arrest  of  judgment  was,  that  the 
parties  were  termors,  one  in  possession, 
the  other  in  reversion  ;  and  that  a  termor 
cannot  surrender   to  a  termor,   as  it  was 
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alleged,  for  one  term  cannot  drown  in  ano- 
ther. And  to  this  point  Popham  said,  **  it 
is  clear  that  he  'which  hath  an  estate  for 
ten  yearSy  may  surrender  to  him  that  hath 
an  estate  for  twelve  y ears j  and  the  estate  is 
drowned^  and  the  other  shall  come  into  pos* 
session;  and  there  is  no  doubt  but  a  sur- 
render to  him  that  hath  a  greater  estate 
^^  yi>r  years,  is  good,  as  to  him  that  hath  an 
**  estate  for  life/' 

This  Gawdy  expressly  affirmed,  and  it  was 
added,  "  here  it  standeth  indifferent,  if  the 
*'  reversioner  had  a  greater  estate  for  years 
*'  or  not :  and  Popham  conceived  that  if  the 
**  testator  had  the  reversion,  for  a  less  num-^ 
*•  ber  of  years,  still  the  surrender  was  good, 
^'  and  the  estate  should  drown  in  it ;  and'^ 
which  is  material  to  the  point  insisted  on, 
in  this  treatise,  '^if  a  man  be  lessee  for 
twenty  years,  and  the  reversion  is  granted 
for  one  year  to  another,  who  grants  it  to 
the  lessee  for  twenty  years,  this  is  a  sur-* 
render  of  the  first  lease  for  twenty  years, 
^^  and  is  as  if  he  had  taken  a  new  lease  for 
"  a  year  of  his  lessor/'  This  was  also 
affirmed  by  Justice  Fenner;  and  he  said  the 
surrender  was  good,  although  the  reversion 
w^&for  a  less  term  of  years;  **  for  he  observed 
**  here  are  several  terms  out  of  the  reversion, 
**  and  one  cannot  stand  with  the  other,  but 
coming  together,  one  shall  drown  the 
other,  and  the  number  of  years  is  not  ma^ 
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•^  terial;  for  as  he  may  surrender  to  him 
**  which  hath  the  reversion  in  fee,  so  he  may 
*'  to  him  that  hath  the  reversion  for  a  lesser 
«  term/' 

From  the   report  given  of  the  opinion  of 
Popham,  and  the  reference  which  he  made  to 
the  grant  of  the  reversion  for  one  year  to  a 
person  who  granted  it  to  the  owner  of  a 
previous    and    subsisting   term    of  twenty 
years  ;  and  his  observation,  that  this  was  a 
surrender  of  the  first  lease,  and  was  as  if  he 
had  taken  a  new  lease  for  a  year  of  his  les- 
sor, it  may  possibly  be  concluded  that  he 
considered  the  two  cases  as  parallel,  and  de- 
pending on  the  same  reasons  and  the  same 
principles  of  law.      But  this  passage  is  not 
to  be  understood  in   that  sense,  or  as  con* 
taining  an  assertion  that  merger  is  to  be 
supported  on  the  same  grounds,  as  those 
cases  in  which  one  lease  is  vacated  by  the 
acceptance  of  another  lease  incompatible 
with  the  former.   Popham  meant  to  shew  the 
effect,  not  the  cause  ;  and  his  conclusion  was 
that  the  accession  of  one  estate  to  another 
immediately  expectant   thereon,  produced 
precisely   that  effect  which  flows  from  the 
acceptance  by  a  lessee  of  a  new  lease,  com- 
prizing part  of  the  time  of  his  subsisting 
term. 

The  conclusions  to  be  drawn  from  the 
case  of  Hughes  v.  Robotham  are  highly  im- 
portant to  the  point  under  consideration. 
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At  first  view  it  appears  that  the  opinion  of 
the  court  was  confined  to  the  doctrine  of  sur-* 
render ;  but  on  a  closer  attention  to  the  case, 
and  a  more  minute  examination  of  the  cir- 
cumstances, itwili.be  obvious  that  through- 
out the  whole  case,  the  court,  had  the 
doctrine  of  merger  in  their  contemplation, 
and  drew  their  inferences  from  suxrejider  to 
merger ;  establishing,  by  their  opinion,  the 
general  proposition,  that  whenever  tlie 
tenant  of  one  estate  may  surrender  to  the 
tenant  of  the  other  estate,  the  two  estates 
will  mei^e,  as  often  as  they  meet  in  one  and 
the  same  person.  Besides,  some  of  the  ob- 
servations made  on  the  case  .were  so  imme- 
diately referred  .to  the  doctrine  of  merger, 
that  their  application  cannot  be  mistaken. 
The  instance  of  a  lease  for  twenty  years, 
and  the  grant  of  the  reversion  for  one  year 
to  another,  who  grants  it  to  the  lessee  for 
twenty  years,  admits  of  no  doubt  on  its  ap- 
plication. Though  it  is  said  this  is  a  sur- 
render of  the  first  lease  for  twenty  yeare,  the 
court  could  not  have  meant  that  it  wasa  sur- 
render in  fact.  They  must  have  intended 
to  express  that  it  was  a  surrender  in  law, 
which,  in  truth,  is  nothing  more  or  less  than 
that  operation,  which  is  more  generally,  if 
not  more  accurately  denominated  a  merger, 
or  extinguishment  of  one  estate  in  another. 
It  is  essential  to  the  effect  of  a  surrender, 
that  the  first  termor  should  surrender  to  the 

VOL.   III.  O 
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of  the  first  extent  and  the  latter  come  into 
one  person,  (fl)  the  first  must  be  drowned  ; 
and  he  reasons  the  point  by  observing  that 
an  estate  for  years  or  other  chattel  interest 
will  merge  a  chattel  in  reversion,  that  is 
immediately  expectant,  and  that  was,  he 
observed,  Hughes  v.  Robotham's  case  in  the 
1  Cro.  302.  So  that  it  is  evident  he  con- 
sidered Hughes  V.  Robot  ham  as  a  case  of 
mersjer  and  not  of  surrender.  One  of  the 
principal  objections  to  the  weight  ascribed 
to  the  case  of  Hughes  v.  Robotham  is,  that 
Popham  has  reported  the  same  case,  and  is 
silent  on  the  point  of  merger.  It  is  true 
there  is  not  in  his  report  any  direct  refer- 
ence to  the  doctrine  of  the  law  of  merorer  ; 
but  all  the  learning  respecting  the  right  of 
one  termor  to  surrender  to  another  termor, 
who  has  a  i*evcrsion  expectant  on  the  first 
term,  will  be  found  in  Popham^s  as  well  as 
Croke's  report :  and  the  judgment  in  that 
case  rested  on  the  point  that  the  term  in 
possession  was  merged  in  the  term  in  rever- 
sion. Gawdy  is  reported  to  have  said,  he  who 
hath  ten  years  in  possession,  may  well  sur- 
render to  him  who  hath  more  years,  as 
twenty  in  reversion,  for  the  lesser 'fnay  sur- 
render to  the  greater  term :  and  Popham 
and  Fenner  assented  to  this  doctrine  ;  and 
Popham    added,   though    Robotliam    had  a 


(a)  2  Ventr.  p5*820. 
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subject  of  alienation.  And  in  Whitchurch 
and  Whitchurch,  {a)  it  seems  to  have  been 
taken  for  granted  tliat  one  term  for  years, 
may  be  annihilated  by  its  accession  to 
another  estate  for  years.  Unless  this  had 
been  admitted,  the  counsel  and  also  the 
court  would  have  denied  that  there  was  any 
ground  for  supposing  that  a  merger  had 
taken  place.  By  arguing  the  case  on  its 
particular  circumstances,  as  an  answer  to  the 
doctrine  of  merger,  they  tacitly  allowed  that 
that  doctrine  would  have  been  applicable 
unless  these  circumstances  had  existed. 
These  cases  of  Hughes  v.  Robotham^  and 
Whitchurch  and  Whitchurch,  also  establish 
the  point,  and  in  the  most  decisive  terms 
remove  the  objections  to  the  contrary,  that 
one  termor  may  surrender  to  another,  and 
that  one  term  may  drown  in  another,  and 
Hughes  V.  Robotham  has  a  point  which  leads 
still  fiirther.  It  affords  authority  far  the 
conclusion  that  one  term  may  merge  in 
another,  which  is  of  shorter  duration  :  in- 
deed, with  a  view  to  the  doctrine  of  merger, 
every  term  is  equally  extensive  in  quality  at 
least.  Each  is  as  large  an  estate,  though  not 
for  as  much  time,  as  the  other  ;  and  there- 
fore one  term  may  well  merge  in  another : 
and  Mr.  Justice  Ventris,  in  his  elaborate 
argument  on  the  case  of  Deighton  v.  Greville, 
draws  this  conclusion,  that  when  the  interest 
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'^  of  years  then  left  in  the  lessor;  for  that 
"  years  could  not  drown  in  years.  But  the 
contrary  to  this  has  been  held  with  some 
clearness  ;  and  it  sefems  to  be  now  settled, 
*^  that  such  surrender  is  good,  and  shall 
"  merge  the  first  term ;  wherein  it  was 
"  agreed,  1st.  That  if  the  term  in  rever- 
**  sion  were  greater  than  the  term  in  pos- 
sion,  that  the  greater  would  merge  the 
less,  as  ten  years  may  be  surrendered  and 
merge  in  twelve  or  fourteen  years.  2d, 
It  was  held  by  Gawdy^  Fenner,  and  Pop- 
ham,  that  though  the  reversion  were  for  a 
less  number  of  years,  yet  the  surrender 
would  be  good,  and  the  first  term  drown- 
ed;  as  if  one  were  lessee  for  twenty  years, 
and  the  reversion  expectant  thereupon 
•*  were  granted  to  one  for  a  year,  who 
granted  it  over  to  the  lessee  for  twenty 
years,  that  this  would  work  a  surrender 
of  the  twenty  years  term,  as  if  he  had 
taken  a  new  lease  for  a  year  of  his  lessor  ; 
for  the  reversionary  interest,  coming  to 
the  possession,  drowns  it,  and  the  number 
of  years  is  not  material ;  for  as  he  may 
"  surrender  to  him  who  hath  the  reversion 
in  fee,  so  he  may  to  him  who  hath  the 
reversion  for  any  less  term  :  and  therefore 
Popham  held,  that  where  lessee  for  twenty 
years  makes  a  lease  for  ten  years,  and  the 
lessee  for  ten  years  surrenders  to  his 
"  lessor,  viz.  the  lessee  for  twenty  years, 
''  that  tliis  is  good,  and  the  lessor  shall  have 
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^*  SO  many  years  as  were  then  to  come  of  the 
term  of  twenty  years,  that  is,  as  it  seems, 
so  many  years  as  were  to  come  of  his 
reversion,  shall  now  be  changed  into  pos- 
session: and  he  held  further,  that  if  such 
''  lessee  for  twenty  years,  liad  made  such 
^*  lease  for  ten  years,  and  then  granted  over 
*^  the  reversion  for  ten  years  only ;  viz.  no 
**  longer  than  the  lease  for  ten  years  was  to 
continue,  and  such  lessee  for  ten  years  had 
attorned,  then  the  grantee  of  the  rever- 
sion, should  have  the  rent  and  services, 
and  the  grantor,  the  residue  of  the 
twenty  years ;  and  that  the  lessee  for  tew 
years  might  surrender  to  the  grantee,  of 
the  reversion  for  ten  years,  and  he  there- 
by would  have  in  possession  so  many 
years,  as  were  then  to  come  of  his  rever- 
sion ;  and  if  he  had  a  less  term  in  the 
reversion,  than  tlie  lessee  himself  had  in 
the  possession,  it  should  go  for  the  bene- 
fit of  the  first  termor  for  twenty  years, 
who  was  his  grantor;  for  the  term  in 
possession  is  quite  gone  and  drowned  in 
the  reversion,  to  the  benefit  of  tfhose 
*1  who  have  the  reversion  thereupon,  having 
"  reijard  to  their  estate  in  the  reversion, 
*^  and  not  otherwise :  to  all  which  Tenner 
agreed.  And  it  appears  by  the  case  of 
Cook  and  Fountain^  suprd,  to  be  taken 
for  clear  law,  that  a  lease  for  ninety-nine 
years  n^ight  be  drowned  by  his  acceptance 
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•*  6f  a  lease  from  the  reversioner,  even  fbf 
*^  one  year.^^ 

"  But  now,(fl)  whether  a  lease  for  years* 
"  in  possession  may  be  surrendered,  so  as* 
*'  to  be  merged  in  a  lease  in  remainder,  be' 
*•  the  term  in  remainder  greater  or  less  than 


*'  the  term  in   possession,    seems  to  be  no 
"  where  settled :  indeed  my  Lord  CoAre  says, 
*•  that  if  there  be  a   lease  to  A.  for  twenty 
*'  years,  remainder  to  B.  for  ten  years,  and 
^'  B.  release  all  his  right  to  A.  that  here  A, 
'*  hath  an  estate  for  thirty  years,  for  one 
"  chattel  cannot  drown  in  another,     and 
*'  years  cannot  be  consunied  in  years ;   but' 
"  whether,  if  A;  had  granted  and  surren- 
*'  deredhis  estate  and  term  to  B.    it  would 
*'  have  been  merged,  does  not  appear  ;  and 
*'  Perkins  holds  that  if  a  lease  for  life  be  of 
"  lands,   the  remainder  to  a  stranger  for 
*'  years,  and  the  lessee  for  life  sun'ender  his 
•*  estate  to  liini  in  the  remainder  for  years, 
"  it   cannot    take   effect    as   a  surrender, 
"  because  an  estate  for  life  caimot  drown 
"  in  an  estate  for  years ;  which  reason  seems 
**  to  prove,  that  an   estate  for  life  cannot 
"  be  surrendered  to  or  merge   in  a  rever- 
*'  sion,      if    it    be    only  for    years:     ide6 
*'  quwre.^^ 


(a)  Co.  Lilt,  173,  b, 
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Of  the  Merger  of  one  Term  in  another ,  when 
the  more  remote  Term  is  a  Remainder. 

Again  there  is  reason  to  contend,  that  an 
estate  for  years  may  merge  in  another 
estate  for  years  in  remainder.  There  is 
no  authority  to  the  contrary  ;  and  two  gen- 
tlemen of  the  most  distinguished  eminence 
entertained  this  opinion,  when  they  were, 
a  few  years  since,  consulted  on  the  point. 

Against  the  application  of  the  learning 
of  merger  to  estates  of  this  description,  the 
objections  which  are  made,  are, 

1.  That  merger  is  produced  either  from 
the  meeting  of  an  estate  of  higher  degree, 
with  an  estate  of  inferior  degree;  or  from 
the  meeting  of  the  particular  estate,  and 
the  immediate  reversion  in  the  same  per- 
son. 

2.  That  equal  estates  will  not  drown  in 
each  other.  These  objections  appear  in  a 
very  elaborate  opinion  now  in  print. (6) 

The  conclusion  from  that  opinion  is, 
that  a  term  will  not  mercje  in  a  larger  term 
in  remainder.  Of  course,  it  asserts  the 
broader  proposition,  that  no  term  can  merge 
in  a  more  remote  term,  when  that  term  is 
related  to  the  former  term  in  the  quality 
of  a  remainder. 

Much  respect  is  due  to  an  opinion,  which 

{b)  Vin.  Abr.  Merger. 
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bears  such  evident  marks  of  attention  to 
the  subject.      But  as  the  author  of    this 
tract  does  not  admit  of  all   the  reasoning; 
which  is  advanced,  or  the   deduction  from 
all  the  cases  which  are  cited,   it  cannot  be 
expected  that   he  should  adopt  the  conclu- 
sion.    Though  the  author  admits  that  mer- 
ger is  produced  by  the  meeting  of  an  estate 
of  an  higher  degree,  with  an  estate  of  in- 
ferior degree,    and   by  the  meeting  of  the 
particular  estate,  and  the  immediate  rever- 
sion in  the  same  person ;  he  does  not   sub- 
scribe to  the  distinction  which  it  is  the  par- 
ticular object  of  these  propositions  to  apply 
to  the  learning  of  merger.     These  proposi- 
tions assume  that  as  between  equal  estates 
related  to  each  other,  in  the  quality  of  par- 
ticular estate  and  remainder,    there  caimot 
be  any  merger,  and  that  all  terms  are  equal 
to  each  other.     It  also  assumes,    that  any 
particular  estate  may  merge  in  the  imme- 
diate reversion,  when  the  particular  estate 
and  reversion  meet  in  the  same  person. 

As  far  as  reason  and  good  sense  ought  to 
prevail,  and  technical  rules  be  exploded, 
it  seems  to  be  reasonable,  that  the  assignee 
of  two  several  and  successive  terms,  one 
in  possession,  the  other  in  remainder,  should 
be  intitled  to  hold  the  possession  for  both 
these  terms,  since  from  the  nature  of  these 
interests;  there  is  not  any  incompatibility 
between  them,  and  the  time  of  one  estate 


ON  MERGER.  203 

is  quite  distinct  from  the  time  of  the  other 
estate.  The  same,  however,  may  be  said, 
with  equal  reason  of  a  term  for  years,  fol- 
lowed by  a  remainder  for  life,  when  the 
estate  for  years  and  the  remainder  for  life 
meet  in  the  same  person;  and  as  the  law 
decides  that  the  term  shall  merge  in  the 
latter  case,  there  does  not  seem  to  be  any 
well  founded  reason  against  the  merger  of 
the  terra,  in  the  former  case. 

Now  supposing  it  to  be  clear,  that  one 
term  may  merge  in  another  ;  or  even  admit- 
ting the  law  on  this  point  to  be  doubtful 
and  unsettled  (and  that  it  is  at  least 
doubtful  and  unsettled,  if  it  be  not  settled 
agreeable  to  the  opinion  adopted  in  this 
treatise,  cannot  be  denied,)  it  will  follow 
that  the  assignment  of  several  outstanding 
terms  to  one  person,  cannot  be  adopted  in 
practice  with  too  much  caution.  The 
best  security  arising  from  outstanding 
terms,  is  the  early  period  at  which  they 
were  created,  so  as  to  confer  the  benefit  of 
the  rule,  qui  prior  est  tempore  potior  est  jure. 
By  merging  the  old  terms,  and  accelerating 
the  right  of  possession  under  the  terms 
of  a  more  recent  date,  the  title  is  exposed 
to  the  danger  of  being  affected  by  all  the 
inciimbrances  of  each  successive  owner  of 
the  reversion  down  to  the  time  when  the 
last  term  was  created,  without  alny  advan- 
tage or  security  to  be  derived  from  the 
prior  terms.      This   certainly  is  a  serious 
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consideration  on  one  hand.  On  the  other 
hand  the  number  of  trustees  increases  the 
difficulty  of  alienation  on  subsequent  sales ; 
and  the  expence  of  searching  for  the  repre- 
sentations to  the  different  trustees,  or  of 
taking  administrations  of  their  effects,  to 
complete  that  representation,  may  be  con- 
siderable. But  considerable  as  these  ex- 
pences  may  be,  they  cannot,  at  least  in  trans- 
actions of  large  value,  be  put  in  compe- 
tition with  the  risque  which  is  run  when  the 
more  ancient  terms,  which  are  the  very 
ground-work,  and  best  security  of  the  title, 
are  suffered  to  merge.  To  avoid  all  possibi- 
lity of  giving  rise  to  the  question,  and  at 
the  same  time  with  a  view  to  retrench  the 
expence,  one  plan  which  is  recommended, 
and  may  be  safely  followed,  is  to  have  two 
trustees,  and  to  assign  the  terms  to  these 
trustees,  so  that  one  of  them  may  have  the 
first,  or  elder  term,  and  the  other  the  se- 
cond term,  and  each  of  them  take  every 
other  term  in  alternate  order,  so  that  every 
second  term  may  be  in  one  trustee,  and 
every  intervening  term  in  the  other  trustee. 
By  these  means,  any  number  of  terms, 
when  they  are  of  considerable  duration, 
may  be  safely  assigned  to  two  trustees  with- 
out any  danger  of  merger,  and  may  be 
kept  continually  on  foot  by  successive  assign- 
ments, by  the  respective  trustees  of  these 
terms,  to  distinct  persons ;  each  trustee 
assigning  all  the  terms  in  him,   to  the  par- 
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ticular  trustee  who  is  to  be  substituted  in 
his  place.     But  when  any  of  the  terms  are 
nearly  expired,  there  will  be  some  risque 
in  this  mode,    since  the  determination  of  a 
mesne  estate,  would  occasion  the  merger  of 
the  two  estates  between  which  it  was  inter- 
posed,  for  these  terms  would  become  im- 
mediate to  each  other,  and  be  vested  in  the 
same  person,   and  then  (admitting  the  doc- 
trine of  merger  to  be  applicable  to  terms 
for  years,)  the  more  immediate  estate  would 
be  annihilated  in  the  more  remote  one,  and 
consequently  the  security    and    protection 
arising  from  the  elder  of  these  two  terms 
would  be  lost. 

Another  mode  of  simplifying  a  title  under 
these  terms,  is  to  make  an  underlease  de- 
rived out  of  all  the  terms,  and  vest  this  term 
in  a  trustee  to  attend  the  inheritances  :  such 
new  term  will  operate  on  each  of  the  terms 
in  point  of  title,  giving  the  benefit  of  each 
of  them,  as  far  as  that  term  is  vested  in  the 
lessor.      Such  underlease  will  operate  as  a 
lease  from  the  person  who,  for  the  time  beings 
can  confer  the  right  to  the  possession,  and 
as. a  confirmation  from  the  other   lessors. 
The  like  practice  may,   with  great  conveni- 
ence be  observed,  when  there  are  different 
terms  in  many  distinct  parcels.     The  title 
under  all  the  terms  may  be  consolidated  by 
one  demise,  by  way  of  underlease. 

In  either  case  the  several  residues  of  the 
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terms  should  be  assigned  to  another  trustee^ 
in  trust  to  attend  the  inheritance ;  or,  (and 
this  is  the  preferable,  and  equaily  safe  plan) 
these  terms  should  be  surrendered  so  as  to 
put  an  end  to  their  existence. 
'  It  frequently  occurs  in  practice  that  two 
terms,  one  immediately  expectant  on  the 
other,  have  been  assigned  to  the  same  trus- 
tee. When  thi  has  been  done,  the  error 
cannot  be  cured,  and  no  future  purchaser 
can  derive  any  advantage  from  an  assignment 
of  these  terms  to  distinct  trustees ;  since,  if 
the  elder  term  is  once  merged,  no  act  of  the 
parties  can  revive  it.  All  they  can  do,  is  to 
create  a  like  term ;  but  such  new  tenn  must 
have  its  commencement  in  point  of  title 
from  the  date  of  its  creation,  and  no  prio- 
rity can  be  derived  from  this  arrangement. 

In  this  place  also  it  may  be  observed, 
that  as  often  as  there  are  several  terms,  in 
the  same  lands,  and  it*  is  perfectly  clear, 
that  all  of  them  are  subsisting,  no  danser 
can  arise  from  surrendering  tlie  more  imme* 
diate  of  these  estates. 

And,  as  a  point  of  practice  it  may  be 
observed,  that,  instead  of  surrendering  a 
term  by  a  formal  surrender,  even  when  a 
surrender  is  in  contemplation,  it  is  some- 
times advisable  to  assign  two  or  more  terms 
to  the  same  trustee,  so  that  if  the  prior 
term  be  of  no  utility,  it  may  merge  by 
operation  of  law :  as  if  a  term  of  five  hun- 
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dred  years  relates  to  the  intirety  of  the 
estate,  and  was  created  only  four  months 
after  the  term  of  one  thousand  years,  which 
comprises  only  a  moiety  of  the  same  estate, 
then  instead  of  surrendering  the  latter  term, 
and  assigning  the  term  of  five  thousand  year^ 
in  trust,  to  attend  the  inheritance,  both  terms 
should  be  assigned  to  the  same  trustee,  and 
consequently  there  will  be  a  merger  of  the 
elder  terra,  unless  there  be,  though  not 
known,   some  interposed  estate. 


That  an  interesse  termini   will  neither  cause, 

nor  prevent  a  77ierger. 

A  point  to  be  remembered  respecting  the 
inerger  of  one  term  in  another,  is,  that  both 
terms  must  be  vested  in  interest.  Therefore 
a  term  for  years  cannot  merge  in  zwinteresse 
termini,  and  the  interposition  of  an  interesse 
termini  will  not  prevent  the  operation  of 
nierger.(a)  This  was  agreed  in  the  case  of 
Whitchurch  v.  Whitchurch.[b)  And  after  a 
merger,  the  interesse  termini  will  commence 
in  possession,  or  become  a  term  in  estate, 
in  most  cases  exactly  the  same  as  if  no  mer- 
ger had  taken  place. (c)  And  when  the  inte^ 


(a)  Dyer  112,  a.  10  Vin.  Abr.  204.  pi.  3. 

[h)  2  P.  W.  230. 

(c)  Shep.  T.  106.  1  W4>od  220*  10  Yin*  Abr.  264.  pi.  3. 
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resse  termini  is  to  give  an  estate  upon  tlie 
determination  of  another  estate,  already- 
existing,  and  that  estate  determines  by  mer- 
ger, the  right  of  possession  under  the  tnte- 
resse  termini  vriM  become  immediate,  and  the 
interest  in  the  term  will  become  a  fenn  in 
fact.  This  may  be  understood  of  lands,  in 
which  the  merger  arises  from  two  estates, 
in  another  person ;  for  though  an  interesse 
termini  will  not  prevent  the  merger  of  two 
estates,  meeting  in  the  owner  of  that  inte-- 
rest,  yet,  that  the  interest  would,  by  the 
acceptance  of  the  estate  in  reversion,  out  of 
which  this  interest  is  to  be  supplied,  and 
by  which  it  is  to  be  supported,  be  discharged, 
ca.nnot  be  doubted. 

Therefore  where  a  man  made  a  lease(rf) 
by  indenture,  for  a  term  of  ten  years,  the 
term  to  commence  immediately,  and  after- 
wards the  lessor  leased  the  same  land,  by 
indenture,  for  a  term  of  ten  years,  to 
a  stranger;  the  term  to  commence  at  the 
feast  of  St.  Michael  next  ensuing,  and  then 
the  first  lessee  purchased  the  fee-simple,  so 
that  his  term  was  merged:  it  was  the  opi- 
nion of  the  court,  except  of  Brown,  that 
the  second  lessee  might  enter  after  the  feast 
of  St.  Michaely  and  enjoy  his  term^,.  8ccv 
consequently  the  term  of  ten  years  merged. 


{d)  Dyer,  11^  •, 


/ 
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notwithstanding  the  interense  termini^    and, 
the  interesse  termini  conferred  a  right  to  the 
possession  earlier  than  it  could  have  done/ 
without  such    merger.      The  doctrine  on 
which  implied  surrenders^  and  the  principle 
on  which  mergers  are  supposed  to  take  place/ 
afford  grounds    for  the    same   conclusion.: 
It  is  the  nature  of  that  species  of  interest, 
called  an  interesse  termini,  that  it  does  not 
pass  the  immediate  reversion^   although  it 
is  granted  by  the  owner  of  the  reversion* 
The  privity  of  estate  still  continues  between 
the  termor,  in  respect  of  his  first  term,  and 
the  grantor  of  that  term,  in  respect  of  hiy 
old  reversion ;  and  therefore  the  grantor  may 
distrain,  and  bring  all  actions  as  iqimediate 
reversioner.     Hence  the  convenience,  and 
therefore  the  frequent  use^  of  these  rever- 
sionary termsj  in  those  counties  in  which  it 
is  the  practice   to  grant  leases  for  years, 
determinable  on  lives,   and  to  fill  up   the 
Jives  on  every  vacancy.     These  future  terms 
do  not  pass  the  immediate  reversion.    They 
pperate  by  way  of  contract  only,  for  a  term 
to  commence  at  a  future  period.(a)    On  the 
one  hand,  there  cannot  be  any  merger;    be- 
cause  there  is  not  any  present  and  imme-* 
diate  estate,  or  any  implied  or  virtual  sur« 


(«)  See  ^con't  Abr.  Bro.  Leaiet,  03.  2  P.  W.  2)16.  Wbit^ 
.<harah  r.  Whitchorclu 

VOL*  III.  p 


l&IO  ON  MERGlsft, 

fender,  even  when  the  fucare  term  is  granted 
to  the  tenant  of  a  subsisting  term,  because 
the  time  granted  by  the  lease  to  operate 
fiiturely,  is  not  inconsistent  with  the  term 
ah-eady  subsisting,  as  it  does  not  interfere 
vith  any  part  of  the  time  of  that  tenn;' 
and  on  the  other  hand  the  reversioner  may 
distrain  for  the  rents  reserved  on  the  for- 
mer lease,  and  which  are  generally  consi-^ 
derable.  The  difterence  is  between  a  lease 
which  gives  a  future  or  reversionary  term, 
by  way  of  conti^ct,  generally  styled  a  future 
lease,  and  a  lease  which  gives  part  of  the  re- 
version by  way  of  immediate  estate,  gene-' 
rally  styled  a  concurrent  kase  ;  for  a  term  of 
the  reversion  gives  all  the  rights  of  sei^oryto 
the  new  lessee,  and  creates  a  privity  betweenr 
him  and  the  former  lessee,  as  well  as  between 
him  and  the  lessor:  and  the  consequence  is, 
that  wheathe  two  estates  meet  in  the  same 
person,  there  will  be  a  merger;  and  while 
they  are  in  the  teuHre  of  distinct  persons,  the' 
rent  reserved  on  the  former  term,  will  be- 
long to  tlie  tenant  claiming  under  the  second" 
term;  so  that  this  term  commences  imme- 
diately in  interest,  though  not  in  possession  ; 
and  a&it  is  completing  the  period  of  its  con- 
tinuance, at  the  same  time  that  the  term  in 
possession  is  completing  the  period  of  it* 
duration,  it  receives  the  denomination  of  a 
Concurrent  lease.  j 
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The  case  of  Swift  v.  A  ires ^  {a)  may  with 
propriety  be  introduced  into  this  place. 
That  Case  is  thus  stated  by  Roile.  If  A.  be 
possessed  for  years  of  a  portion  of  tithes, 
the  reversion  being  to  B.  in  fee  ;  and  B.  by 
indenture,  made  between  himself  on  the  one 
part,  and  A.  and  C.  on  the  other  part,  re- 
cite the  lease,  and  confirm  it,  and  then  grants 
the  tithes  to  A.  and  C,  habenduita  to  C. 
after  the  expiration  of  the  lease  fdr  orm 
month,  and  after  to  A.  in  fee,  this  is  a  void 
grant  of  the  fee,  for  that  it  iV  to  ^ommehce 
at  a  dajf  to  come;{b)  for  it  cannot  pass  by 
the  intent  of  the  deed,  as  a  reversion,  in  as 
much  a£»  the  deed  itself  confirms  the  lease, 
and  grants  the  fee  to  the  lessee^  firhich  if 
it  Were  a  reversion  would  eis:tinguish  the 
ka^  after  the  month  expired,  and  the 
rent  reserved  upoil  the  lease  would  be  ex^ 
tinguished,  and  C.  ought  to  have  a  month 
aft^er  the  expiration  of  the  fiiist  term ;  there- 
fore cannot  have  it  as  a  reversion  ii&me- 
diately. 

This  case,  is  one  of  those  authorities  which 
shew  that  there  shall  not  be  a  merger  against 
the  intention ;  or  rather  that  construction  of 
deeds  shall  be  made,  as  fisbr  ad  circumst^Kes 
admits  so  as  to  guard  against   the  conse- 


(a)  lRolleAbr.82S.l.  30. 

(h)  BsMj  OQ  Efttatev,  Ch.  Freehold. 
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quences  of  a  merger,  contrary  to  the  inten- 
tion. 

So  the  courts  will  not  imply  an  estate^ 
when  the  eflfect  of  such  implication  would 
be  to  annihilate  an  estate,  expressly  limited 
by  the  same  instrument. 

But  when  the  estate  to  arise  from  impli- 
cation, is  compatible  with  the  estate  express- 
ly limited^  no  objection  exists  against  suffer- 
ing; an  estate  to  arise  by  implication,  not- 
withstanding the  estate  expressly  limited,  (a) 

The  remarks  which  have  been  made  also 
lead  to  the  observation,  of  an  inaccuracy 
in  practice^  frequently  committed  in  assign- 
ing the  estate  of  a  person,  who  claims 
under  a  present  term,  and  also  one  or  more 
reversionary  terms  by  way  of  future  interest. 
It  is  usual  to  treat  the  time  of  enjoy  mentt 
under  these  terms,  as  the  several  residues  of 
several  terms,  while,  in  fact  and  in  strict 
propriety,  the  owner  has  the  residue  of  one 
term,  and  the  «i;Ao/e  of  another  term  or  of 
several  other  terms. 

Application  of  the  Law  on  the  Merger  of 

Terms. 

Taking  it  for  granted^  th^t  one  term  may 

(o)  Rawley  ▼.  Holland^  2  Eq.  Abr.  758. 
Goodright  V.  Cornish,  8alk.  228. 
Adams  t.  Savage,  2  SaUu  678^    . 
Cmiie  on  Umi^  WU 
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^ttierge  in  another  term,  the  extent  and 
application  of  this  position  must  now  be 
examined.  It  is  evident  that  when  A.  is 
tenant  for  years,  reversion  to  B.  for  years, 
and  A.  surrenders  or  assigns  kis  term  to  B. 
the  whole  of  the  term  formerly  in  A.  will 
merge  or  be  annihilated.  This  doctrine  is 
established  hy  Hughes  v.  Robotham.  {b) 

A  difference  deserving  of  attention  is, 
that  if  the  estate  of  A.  is  derived  merely 
otit  of  the  estate  of  B.  as  an  under-lease, 
the  term  originally  in  B.  or  those  under 
whom  he  claims,  will  not  be  abridged  ;  for 
his  title  is  to  hold  for  the  residue  of  the 
original  term  ;  and  until  that  term  shall  be 
ended  by  the  effluxion  of  time,  or  the  same 
shall  otherwise  be  determined,  the  owner 
of  the  reversion  expectant  on  that  term, 
cannot  have  any  aright  of  entry. 

This  case  depends  on  its  particular  cir- 
cumstances, or  circumstanced  peculiar  to 
itself.  Apparently  it  is  tlfe  only  case  of  the 
sort,  in  which,  after  the  merger  of  one  parti- 
cular estate  in  another  particular  estate,  the 
reversion  will  comprise  all  the  time  of  both 
estates.  This  case  rests  wholly  on  the 
ground  that  the  reversioner  for  years,  who 
makes  an  under-lease,  is  intitled  as  well  to 


{b)  Cro.  Eliz.  302. 
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the  residue  of  the  whole  term  as  to  the  re- 
sidue of  the  time  not  comprised  in  the 
under-lease,  and  that  the  derivative  lease 
)iiade  by  the  termor,  has  no  effect  in  abridg- 
ing the  duration  of  his  own  terra.  It 
merely  disposes  of  the  right  to  the  imme- 
diate possession,  or  the  more  immediate 
enjoyment  of  the  land . 

So  that  if  lessee  for  twenty  years,  leases 
for  ten  years,  the  first  lessee  still  continues 
the  owner  of  the  residue  of  the  whole 
term  for  twenty  years ;  partly  in  point  of 
seignory,  and  partly  in  point  of  right  to  the 
possession,  when  it  shall  be  vacant.  He  has 
not  merely  the  surplus  of  the  twenty  years, 
after  deducting  ten  years  from  that  terra  ; 
he  has  the  residue  of  the  estate,  consisting 
of  a  term  of  twenty  years,  not  in  any  de- 
gree, abridged  in  duration  by  the  lease  he 
has  granted ;  and  the  effect  in  this  case  is 
no  other  than  if  tenant  for  his  own  life,  or 
for  the  life  of  another,  raakes  an  under-lease, 
passing  a  freehold  estate,  and  the  second 
lessee  surrenders  to  his  own  lessor,  or  grants 
his  estate  ;  the  effect  of  the  grant  or  surren- 
der is  merely  to  restore  the  grantee  or  sur- 
renderee to  his  former  estate,  and  resolve  the 
time  of  the  under-lease  in  the  time  of  the 
estate  of  the  person  by  whom  that  lease 
was  granted.  It  operates  merely  as  a  dcr-^ 
termination  of  the  right  of  enjoyment,  by 
virtue  of  the  under-lease.       That  lease  did 


k* 


not  abiidge  ttie  estate  of  the  lessor ;   it 
.mer^y  affacted  the  right  of  posae^sion^  by 
tramferring  to  another  person,  for  a  parti;- 
cular   time,   that   right    of  enjoyment   to 
3A:hich  he  hiip^if  was  intitled.       These  ob- 
servations are  equally  applicable  to  allcastis 
of  merger  of  a    derivative  estate,  in   the 
estate  of  the  person  by  whom  that  estate 
.was  granted^   when    the   transaction  takes 
place  between  these  persons,  as  a  surreudor 
in  fact,  or  as  a  grant  operating  by  way  of 
4iurrender.  3ut  thecontraiy  is  the  case  when 
the  two  estates  are  distinct,  and  independ^it 
of  each  other ;  so  that  the  estate  in  pos- 
session is  not  merely  a  part  of  the  estate  of 
the  reversion*  or  derived  out  of  the  sanid* 
Tbci^ore  if  A-  seized  in  fee  leases  first  to  B- 
for  five  hundred  years,  and  afterwards  to  C. 
for  ten  years  by  way  of  immediate  reversioii, 
and  C.  assigns  his  term  to  B.,  the  estate  of 
B*  will  be  merged  jn  the  estate  of  C.  and 
the  estate  of  C.  will  end  or  determine  with 
.the  effluxion  of  the  time,  or  sooner  deter- 
mination of  the  term  of  ten  years.     Under 
tliese  circumstances  the  title  of  C.  as  reveit- 
sioner  is  to  hold  only  for  ten  years,  and 
the  accession  of  the  term  of  five  hundred 
years,    will  not    enlarge  the    estate  of  C. 
or  give  to  it  any  additional  time  of  cotl- 
tinuaiice.      The  operation  of  the  law  i^  Vb 
merge  the  five  hundred  years  term,  to  tife 
intent  that  this  term   may  be  compleliely 
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annihilated,  and  to  bring  the  term  of  ten 
years  into  possession*  This  term  of  ten 
years,  consequently  must  cease  to  exist, 
when  the  time  hmited  for  its  duration  shall 
have  elapsed.  The  difference  to  be  col-r 
lected  from  the  cases  which  have  been 
examined,  on  the  subject  of  the  merger 
of  tenns  for  years  in  each  other,  is  that 
in  the  former  instance,  the  term  in  the  re-^ 
version  does,  in  point  of  law,  comprize 
all  the  time  for  which  it  was  originally 
granted,  and  not  merely  the  time  which  is 
not  disposed  of  by  the  derivative  lease, 
while  in  the  other  case  the  reversiopary 
term  is  merely  for  tfsn  years,  and  that 
term  must  cease  as  soon  as  the  period  of 
its  continuance  is  determined ;  and  the  time 
of  its  duration  must  have  begun  to  run  ; 
before  it  can  be  the  cause  of  its  merging 
another  term. 

In  the  cited  case  of  Hughes  v.  Rohotham^ 
notice  was  taken  of  this  very  exception  to 
the  application  of  the  doctrine  of  merger, 
It  was  said  by  Popham  by  way  of  distinct 
tion  to  the  doctrine  on  which  he  insisted, 
**  If  one  be  lessee  for  twenty  years,  and  he 
"  let  the  land  for  ten  years,  and  he  sur-r 
^'  renders  to  him  that  hath  the  residue  of 
^^  the  term,  this  is  good  to  convey  his  in- 
^^  terest,  but  not  to  drown  his  estate,  but  he 
"  shall  have  the  twenty  years  as  before/* 
Th9.t  the  lessor  of  the  second  term  shall 
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have  his  whole  term,  is  perfectly  con- 
'Sisteut  with  the  opinion  already  advanr 
ced.  It  is  concluded,  however,  that  the 
term  for  ten  years  merges,  and  that  the 
lessor  has  all  the  residue  of  bis  term,  be- 
cause, notwithstanding  his  lease,  he  cout- 
tinued,  as  against  his  own  lessor,  to  be  ini- 
titled  to  the  land  for  the  residue  of  the 
term,  and  not  merely  for  such  time  as 
would  continue  unexpired  alter  the  term 
granted  by  his  lease ;  for  though  his  lease 
gave  a  right  of  enjoymeqt  during  a  parti- 
cular period,  his  term,  as  to  the  seignory  or 
right,  of  reversionary  ownership,  continued 
to  be  co-!«xtensive  with  the  term  ;  £|.nd  it  is 
very  probable  that  Lord  Coke,  ^nd  on  his 
iauthority,  the  author  of  ISheppard's  Tquch^ 
itonty  was  led  to  dmw  the  conclusions  which 
»re  cited  frpm  tfiese  books^  of  the  extension 
of  a  term  of  twenty  years  into  a  term  of 
thirty  years,  by  the  union  or  accession  of 
;another  term  of  ten  years.  Jt  is  demons 
strable  that  the  union  of  two  actual  and 
vested  terms,  by  means  of  distinct  convey-- 
ances,  cannot,  under  suiy  circuipstances,  give 
one  estate  (and  this  is  the  material  point) 
of  an  enlarged  tijne  pf  continuance. 

Terms  which  are  vested  must  be  concur-- 
rent  terms,  and  concurrent  terms  will  expire 
4Bquis  passibus. 

It  is  therefore  cle^r  that  when  two  vested 
terms^  one  of  ten  years  and  aqother  of  the 
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fieversipnfor  twenty. years^  vest  in  A.  the 
^estate  of  the  owner  of  these  terms  will  de^ 
tenuine  at  the  end  of  twenty  years  at  &r«- 
thest.  The  more  immediate  term  cannot 
continue  beyond  the  ten  years,  and  the 
more  remote  term  must  end  with  the  ex*» 
piration  of  the  twenty  years :  and  the 
original  ten  years  will  expire,  at  the  isamfe 
time,  that  the  lease  for  twenty  years  is 
ccHnpleting  the  measure  of  its  duration': 
therefore,  even  aidmitting  that  the  terms 
remain  distinct.  Lord  Coke's  conclusion  can^ 
not  be  maintained.  But  apply  it  to  an 
actual  term  for  twenty  years,  and  an  addi- 
tional or  superadded  interesse  termini  of  ten 
year's,  to  comme;ic,e  after  thte  effluxion  of 
the  twenty  years,  or  a  term  of  ten  years,  and 
such  superadded  interesse  ttrmini  of  twenty 
years,  then  the  termor  will  have  the  right 
of  enjoyment  for  the  additional  years. 

In  regard  to  under-^leases  and  their 
merger,  it  is  observable,  that  partly  as  lord 
or  reversioner,  and  partly  as  beneficial 
owner,  the  whole  term,  subject  only  to  the 
under-lease  continues  in  the  reversioner. 
The  surrender  of  the  under*lease  merely 
accelerates  the  right  of  possession  in  th^ 
first  lessee,  by  substituting  the  possession  in 
the  place  of  the  seignoiy  or  reversion. 
The  merger,  too,  of  a  larger  term  in  one  of 
shorter  duration,  may  be  accounted  for,  on 
the  ground,  that  it  is  merely  A  relinquish* 
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nient  of  the  tenancy ^  or  rather  possession^  to 
tlie  person  who  has  the  immediate  rever<> 
sipn  or  perhaps  remainder. 


That  Estates  for  Years  may  merge  in  Estates 
of  Freehold  or  Inheritance. 

Again,  an  estate  for  years  may  merge  in 
any  estate  of  freehold  or  inheritance:  hence 
the  axiom  that  terminus  et feodum  non  pos^ 
sunt  constare  simul  in  una  eademque  persona. 
Hence  also  (c)  the  more  general  rule,  •*  that 
^*  the  lesser  estate  {d)  merges  in  the  greater.* 
And  therefore  an  estate  for  years  may 
merge  in  an  estate  for  the  life  of  the  party; 
or  the  life  of  any  other  person,  or  in  an 
estate-tail,  or  in  an  estate  in  fee  \{e)  and 
in  those  instances  in  M^hich  an  estate  for 
years  merges,  all  collateral  qualities  an-^ 
nexed  to  that  estate;  {f)  as  to  be  dispunish^ 
able  for  waste,  will  be  extinguished;  and 
the  privileges  arising  from  these  qualities 
will  not  belong  to  the  estate  in  which  the 
term  for  years  is  absorbed. (^)  Though  the 
term  is  for  a  thousand  years,  and  agreeable 


(c)  Rud.  of  Law  and  Equity,  IV)I. 

{d)  Hj. 

{e)  Perks.  623. 

(/)  To  be  introduced  in  treating  of  the  effect  of  Merfer, 

ig)  Lewis  BowW»  Case,  11  Rep*  63. 
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to  all  calculation  from  the  utmost  length 
of  human  life,  will  most  certainly  continue 
beyond  the  d^ath  of  any  person,  yet  in  legal 
consideration  an  estate  (^)  of  freehold  is  of 
greater  extent,  and  of  higher  estimation, 
than  a  chattel  interest,  and  the  chattel  in^- 
terest  will  merge  in  the  freehold  estate. 
Perhaps  this  doctrine  of  the  law  may  be 
dedyced  from  the  dependant  state  of  those 
who  formerly  were  the  tenants  of  thes^ 
chattel  interests,  (e)  and  from  the  power 
which,  prior  to  the  statute  of  2  J  Hen.  8,  c.  15, 
the  freeholder  possessed  of  defeating  these 
interests  by  suffering  his  own  title  to  be 
questioned,  and  impeached  in  a  feigned 
action.  From  the  same  consideration,  it 
^tva&  to  follow  that  a  termor  for  years  may 
release,  even  in  cases  in  which  there  cannot 
be  any  merger,  and  in  which,  of  consequence, 
an  actual  surrender  woijld  be  ineffectual. 

This  opinion  is  reasonable  in  itself,  an4 
perfectly  consistent  with  the  nature  of  out 
system  of  tenures  ;  for  leases  for  years. ope-* 
rate  by  way  of  contract,  and  all  contracts 
may  b^  released  to  those  on  whona  they  are 
obligatory.  But  an  estate  of  freehold  can^ 
not  merge  in  an  estate  for  years.  This  is  a 
consequence  of  that  part  of  the  doctrine  of 


(A)  3  Lev.  264. 

(t)  See  Emy  on  Est,  Cbf  FreebQld,  Theob«ld  y.  Duffgyt 
0  Mod*  102. 
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merger,  which  requires  that  the  more  re- 
mote estate  shall  be  as  large  as,  or  larger 
than  the  estate  to  be  merged  ;  and  hence  the 
axiom  that  frank  tenements  cannot  merge 
in  a  chattel.  {J)  It  is  almost  superfluous 
to  cite  cases  or  authorities,  to  prove  that  an 
estate  for  years  will  merge  in  an  estate  of 
freehold  ;  but  the  following  cases  illustrate 
the  doctrine*  A.  leased  for  years  to  B.  and 
afterwards  leased  for  years  in  reversion  to 
C.  and  afterwards  devised  the  same  and 
other  lands  to  C.for  life,  to  bring  up  A/s 
children.  C.  entei'ed  and  took  the  rent 
virtute  testamenti :  this  is  a  merger  of  the 
lease  {k)  to  C.  although  he  was  a  trustee  of 
the  freehold. 

So  the  estate  of  tenant  for  years  merged 
when  he  became  seised  of  the  freehold  by 
occupancy  (/)  or  mere  act  of  law  :  and  yet 
it  might  be  very  injurious  to  the  termor  to 
have  the  freehold  substituted  for  his  term 
of  years. 


(j )  Lampet's  Case,  10  Rep.  48  b.  Jenk.  Cent. 

(ft)  Leon.  129. 

(i)  Chamberlain  and  Ewer's  Case,  2  Ba1str.l3.  Cited  Carter 59. 
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That  Estates,  after  Possibility  of  Issue  extinct, 
are^for  all  the  Purposes  of  Merger ^  Estates 

r  for  Lifey  and  may  merge  in  Estates  of  tiMt 
or  a  superiot  Degree. 

It  has  been-  said  that  no  merger  can  be 
where  estates  differ-  only  in  quality y  an4 
hot  in  quantity.  This  was  an  argument 
advanced  in  the  case  of  Bowles  and  Bertie, 
lloHe  Rep.  178.  The  instance  given  was  of 
a  tenancy  in  tail,  after  possibility  of  issue 
extinct,  and  a  tenancy  for  life ;  but  the  de- 
cided cases  afford  no  ground  for  this  dis- 
tinction. As,  far  as  the  decisions  extend^ 
they  furnish  an  argutnent  for  the  converse  of 
this  proposition,  and  of  course  afford  a  nega- 
tive to.  the  proposition,  that  equal  estates 
<^annot  merge  in  each  other;  and  therefore 
though  in  Lew  w  Bowleses  case  it  was  declared 
that  tenant  in  tail  after  possibility  of  issue 
had  a  greater  privilege  and  pre-eminencte, 
in  respect  of  the  quality  of  his  estate,  thin 
tenant  for  life,  he  had  no  greater  quantity 
of  estate  than  that  tenant.  And  after  enu- 
merating these  qualities  of  the  estates  of 
tenant  in  tail,  after  possit)ility  of  issue  ex- 
jkinct,  which  are  not  common,  to  an  estate 
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fi>r  life,  the  resolution  proceeds  to  distin-- 
guish  tbe  quantity  of  his  estate,  independ- 
ently of  its  privileges,  from  the  quality  of 
timt  estate. 

'  By  the  execution  of  the  estate  men- 
tioned in  this  case,  the  merger  of  the 
wtate-^tail  after  possibility  of  issue  extinct 
must  be  understood,  [m)  For  all  the  pur- 
poses of  merger  an  estate-tail  after  possibi-* 
Hty  of  issue  extinct  is  classed  among  estates 
for'  life,  and  is  susceptible  of  merger  as 
such. 

Letvis  Bowleses  case  admits  the  doctrine, 
though  it  is  an  immediate  authority  for  the 
point;  that  an  estate  of  freehold,  vith  the 
pHvilcge  of  committing  waste  merged  by 
its  union  in  an  estate-taiU  which  eventually 
became  an  estate-tail  after  possibility  of 
issue  extinct ;  and  the  material  point  was 
whether,  in  right  of  this  estate,  the  widow 
had  the  privilege  of  being  exempt  from 
punishment  for  waste  committed,  {n) 
*  It  was  agreed  in  that  case  that  tenant  in 
tail  after  potisibility  of  issue,  hath  a  greater 
pre-eminence  and  privilege  in  respect  of 
the  quality  of  his  estate,  than  tenant  for  life, 
but  he  hath  not  a  greater  quantity  of  estate 
than   tenant   for   life.      In   respect  of  the 


(m)  Brooke,  Siirr.  pi*  6.  Watki«i9»  11^. 
(n)  Lewis  Bowles's  Case,  11  Rep. 
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quality  of  his  estate,  it  tastes  too  much  of 
the  quality  of  an  estate  in  tail,  out  of  which 

it  is  derived. 

But  as  to  the  quantity^  he  hath  but  an 
estate  for  life,  and  therefore,  if  he  maketh 
a  feoffment  in  fee,  it  is  a  forfeiture  of  his 
estate^  So  if  fee  or  tail  general  descend  or 
remain  to  tenant  in  tail  after  possibility,  &c. 
the  fee  or  estate-tail  is  executed.  And  by 
the  statute  of  Westminster  second,  he  in  the 
reversion  shall  be  received  upon  his  default. 
And  an  exchange  betwixt  tenant  for  life,  and 
tenant  in  tail  after  possibility  is  good,  for 
their  estates  are  equal. 

So  where  land  was  given  to  W.  and  A.  hi* 
wife  in  special  tail,  remainder  to  I.  N.  in  tail, 
the  remainder  to  the  right  heirs  of  I.  N.  The 
baron  died  without  issue,  and  A.  the  feme 
survived  and  became  tenant  in  tail  after 
possibility  of  issue  extinct,  and  took  ano-< 
ther  husband  and  had  issue,  and  after  I.  N. 
died  without  issue,  to  whom  the  feme  is  heir^^ 
and  she  died,  the  second  husband  shall  be 
tenant  by  the  curtesy ;  for  when  the  remain- 
der in  fee  came  to  the  feme  tenant  in  tail, 
after  possibility  of  issue,  the  freehold  was  ex<* 
tmct  in  tlv^  fee,  and  so  A.  was  seised  in  fee.(ay 


(•)  Btq.  Estates,  pU  36i  Bro^  Sarrender,  p«  6» 
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That   Estates  /or  Life   may   merge  in  each 

other ^  or  in  larger  Estates. 

One  estate  for  life  may  merge  in  another 
estate  for  life.  Even  lunong  estates  of  this 
denomination,  there  is  a  ^ra£;^^i(^,  (a)  Thus 
the  objection  that  equal  estates  cannot 
merge  is  avoided,  (b)  An  estate  for  the  lif« 
of  another  person,  morecommonly  known  by 
the  appellation  of  an  estate  jdtir  autre  vie,  is  as 
to  the  tenant  himself,  accx>unted  of  less  ex« 
tent  than  am  estate  for  his  own  life.(c)  There*- 
fore  an  estate  for  a  man's  own  life,  will  not 
merge  in  an  estate  which  he  has  for  the  life 
of  another  person.  But  an  estate  for  the  life  of 
another  may  merge  in  an  estate  which  a  man 
has  for  his  own  life,(J)  though  both  estates 
are  created  by  the  same  deed. 

When  A .  has  an  estate  for  his  own  life,  and 
a  remainder  for  the  life  of  another  person, 
then,  whether  these  estates  are  derived  under 
several  limitations  to  him  in  the  same  instru- 
ment, or  from  several  limitations  in  distinct 
instruments,  there  wiU  not  be  any  merger  of 
either  of  these  estates^    The  estate  for  his 


^'mm^i^immw^'^^^m'^mmtmm^f-'m^—mm^^ 


(at  Yin  Abr.350.  Hurd  ?.   Foy,  2  Roll's  Rep.  483.  11  Rep. 
81.  Perk.  s.  226.   Shep.  Toach.  341. 
{b)  11  Rep.  83. 

{c)  I  IjiBt.  42.  a.   11  Rep.  83.  Perk.  «.  590. 
{d)  11  Rep.  83.  Owen,  38.  n 
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own  life  will  not  merge  in  the  estate    of 
which   he  is  tenant  for  the  life  of  another 
person,  because  the  estate  for  the  life    of 
that   person,  is  less  than  the  estate  for  his 
own  life  ;    and  the  estate  for  the  life  of  the 
other  person,  will  not. merge  in  the  estate 
for  his  own  life,   because  the  estate  for  his 
own  life  is  the  larger  estate,   and  first  in 
order  of  time  ;  and  there  cannot  ever  be 
any  merger  unless  the  precedent  estate  may 
merge  in  the  more  remote  estate.       The 
Dpinion  expressed  in  the  fourth  resolution 
of  Lewis  Bowles's  case  corresponds  with  the 
doctrine  now  advanced.      The  conclusion 
drawn  in  that  resolution  is,  if  a  lease  be 
made  for  life,  the  remainder  to  the  husband 
and  wife  in  special  tail,  the  husband  dieth 
without  issue,   now  is  the  wife  tenant  in  tail 
after  possibility  of  this  remainder ;    and  if 
the  tenant  for  life  surrendereth  to  her,  as  he 
may,  (for  the   life  of  him   in  remainder  is 
higher  than  the  life  of  another)  now  is  she 
tenant  in  tiail  after  possibility  in  possession. 
This   point  is  further    illustrated  by  the 
case  of  several    limitations  by    the    same 
instrument  to  the  same  person,  for  distinct 
estates,  one  for   the   life  of  a  stranger,  the 
other  for  the  life  of  himself,  for  in  that  case 
there  may  be  a  merger. 

It  has  been  said  that  if  A.'  is  tenant  for 
his  own  life  with  remainder  to  another  for 
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the  life  of  that  person,  and  the  remaindeiv 
man  conveys  to  A.,  that  the  estate  in  re- 
mainder will  be  merged  in  the  preceding 
estate.  This  position  confounds  all  distinc- 
tions on  the  learning  on  merger.  It  sup- 
poses a  merger  of  the  remainder  in  the  par- 
ticular estate  by  which  it  is  preceded  and 
by  which  it  is  supported.  Agreeably  to 
this  opinion  the  remainder  merges  in  the 
estate  in  possession,  while  the  doctrine  of 
merger  always  and  uniformly  requires  that  the 
estate  in  possession  should  be  implicated  in  and 
absorbed  by  the  estate  in  reversion  or  remain-* 
der.  It  is  true  that  under  the  particular 
circumstances  of  the  case  which  has  been 
noticed,  natural  reason  makes  no  difference 
whether  it  is  one  estate  or  the  other  which 
is  absorbed  ;  since  if  the  estate  in  possession 
is  the  one  to  have  continuance,  it  is  precisely 
the  same,  in  point  of  effect,  as  if  the  remain- 
der was  the  prior  estate  and  merged  in  the 
more  remote  one ;  for  under  one  case .  as 
well  as  the  other,  A.  would  have  an  estate 
for  his'life,  and  for  his  life  only. 

By  admitting  the  estate  for  the  life  of  the 
party  himself  to  be  merged  in  the  estate  for 
the  life  of  another  person,  this  absurdity 
would  arise.  The  act  of  merger  would  in 
intendment  of  law  Imve  abridged  the  interest 
of  this  person,  and  given  him  an  estate  for 
the  life  of  another  person,  instead  of  an 

Q  2 
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estate  for  his  own  life,  while  it  is  acknow- 
ledged and  clearly  settled  that  an  estate  for 
th^^  life  of  another  person  is,  as  to  every  many 
of  less  value,  and  in  legal  intendment,  of  less 
extent,  than  an  estate  for  his  own  life. 

The  doctrine  of  merger  universally  re- 
quires that  the  estate  in  remainder  or  rever- 
sion shall  in  a  legal  acceptation  at  least  be 
sufficiently  large  to  comprise  the  estate 
which  is  merged  ;  and  therefore  it  is  agreed 
that  an  estate  for  life  and  a  remainder  for 
years  may  continue  in  the  same  person  un- 
affected by  the  doctrine  of  merger. 

With  the  exception  which  has  been  noticed 
estates  for  life,  appear  to  be  all  of  the  same 
extent ;  and  therefore  it  seems  perfectly  con- 
sonant with  the  rules  of  law,  that  an  estate 
for  the  life  of  one  person  should  merge  in 
an  estate  for  the  life  of  another  person,  even 
when  neither  of  these  estates  is  for  the  life 
of  him  who  has  the  more  remote  interest,  (a) 
viz-  the  estate  in  reversion  or  remainder. 
Thus,  in  some  cases  it  may  happen,  that 
there  is  tenant  for  his  own  life,  remainder  or 
reversion  to  another  person,  for  the  life  of 
a  stranger,  and  it  should  seem  on  prin- 
ciple, that  the  estate  for  life  in  possession 
would,  on  its  vesting  in  the  owner  of  the 


(a)  Yet  see  Lewis  Bowles's  Case,  11  Rep.  77.  3d  resolutioiu 
And  Q.  if  law. 
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estate  for  life,  in  reversion,  or  remainder 
merge  in  the  estate  in  reversion  or  remainder. 
For  as  to  the  owner  of  the  estate  in  rever- 
sion, or  remainder,  that  estate,  and  the  estate 
in  possession,  are  both  of  the  same  extent. 
As  neither  of  the  estates  is  for  his  own  life, 
each  estate  is,  in  point  of  law,  equally  valu- 
able to  him,  and  of  the  same  extent;  com- 
prising the  same  relative  degree  of  interest. 
But  when  the  estate  in  possession  is  for  the 
life  of  him  who  is  tenant  of  the  estate  for 
life  in  remainder  or  reversion,  and  the 
estate  in  reversion  or  remainder,  is  not  for 
his  own  life,  then  it  seems  there  cannot  be 
any  merger.  This  is  on  the  ground  that  the 
estate  in  reversion  or  remainder  is  not  as 
large  as  the  estate  in  possession ;  and  this 
circumstance,  as  has  been  frequently  noticed, 
is  essentially  necessary  to  the  application  of 
the  doctrine  of  merger  to  the  several  estates. 
The  student,  however,  should  be  apprized 
that  there  is  a  passage  in  Lord  Coke^{a)  to 
the  effect,  that  if  a  mjan  leaseth  to  A.  during 
the  life  of  B.  remainder  to  him,  during  the 
life  of  C .  if  he  commit  waste,  an  action  of 
waste  shall  lie  against  him.  From  the  con- 
text, the  reason  may  be  collected  to  be,  be- 
cause he  himself  committeth  the  waste,  and 
doeth  the  wrong;  and  therefore  shall  not 


(a)  1  Inst  299. 
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excuse  himself  for  his  committing  of  waste 
in  respect  he  himself  hath  the  remainder- 
Lord  Cokcy  therefore,  assumed  that  one 
estate  for  life  did  not  merge  in  the  other. 
But  it  does  not  appear  that  the  point  of 
merger  occurred  to  Lord  Coke,  when  he 
stated  these  propositions.  If  the  several 
estates  do  continue  distinct,  this  may  be 
another  difference  arising  from  a  remainder 
as  distinguished  from  a  reversion.  And  it  is 
felt  that  the  case  put  by  Lord  Coke,  and  the 
third  resolution  in  Lewis  Bowleses  case,  favor 
the  doctrine  that  there  cannot  be  any  mierger 
as  between  eg'Mfl/ estates. 

Whatever  may  be  the  law  on  the  merger  of 
one  estate  for  life,  in  another  estate  for  life, 
when  neither  of  these  estates  is  for  the  life 
of  the  person  who  is  the  owner  of  the  estate 
in  reversion  or  remainder  (being  the  more 
remote  interest)  yet  it  is  generally,  perhaps 
universally  allowed,  that  there  will  be  a 
merger,  when  the  estate  in  reversion  or  re- 
mainder is  held  by  the  tenant  of  that  estate, 
for  his  own  life. — This  point  flows  of  neces- 
sity from  the  position  in  Lewis  Bowleses  case, 
that  if  the  lease  be  made  for  the  term  of 
ano therms  life,  without  impeachment  of 
waste,  the  remainder  to  himself  for  his  own 
life,  he  is  punishable .  for  waste. ,  The  reason 


(a)  II  Rep.  83. 
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assigned  in  the  report  is,  that  the  first  estate 
>s  gone,  and  drowned-  That  it  was  gone 
or  drowned,  wa3  the  consequence  of  the 
merger. 

This  last  authority  affords  two  other 
points  deserving  of  notice ;  first,  the  pf ior 
estate  was  affected  and  annihilated,  by  the 
doctrine  of  merger,  notwithstanding  that 
estate,  and  also  the  remainder,  in  which  the 
other  estates  did  merge,  were  both  limited 
by  the  same  instrument;  and  notwith- 
s^tanding  it  was  most  clearly  the  intention  of 
the  parties,  that  the  same  person  should  have 
the  land  for  the  several  times  of  enjoyment 
expressed  by  the  different  limitations  of  the 
respective  estates ;  secondly,  'that  the  qua* 
lities  annexed  to  an  estate  of  freehold,  as 
well  as  to  an  estate  for  years,  which  njerges, 
will  be  extinguished  on  the  annihilation  of 
that  estate  by  merger. 

This  being  the  construction  on  several 
estates  limited  by  the  same  deed,  for  different 
lives,  it  is  material  to  consider  the  mode  pro- 
per to  be  observed  in  practice,  to  prevent  the 
consequence  of  merger,  when  it  is  the  inten- 
tion of  the  parties,  that  the  lands  should 
be  held  and  enjoyed  for  the  period  of  the 
several  lives. 

It  is  agreed,  and  the  case  of  Ross^  5  Rep.  {b) 
is  an  authority  decisive  on  this  point,  that 
a  limitation  to  a  person  for  the  several  lives 

^———.1      I  I  »^— — ■■  -I  ■  11  .in    ■■II  ,,.        .BWi 

"  I 

\b)  Rofrs's  case,  Utty  Dale's  case«  sapra,  1  Inst.  42»  a. 
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of  himself^  and  of  another  person^  gi^cM 
only  one  estate,  with  one  undivided  time  of 
continuance,  and  not  several  and  distinct 
estates.  Therefore  there  cannot  be  any 
merger  of  the  time  for  one  life,  in  the  time 
for  another  life.  This  authority  then  sug* 
gests  the  form  of  limitation  proper  to  be 
adopted  in  those  cases  in  which  the  intention 
is  to  give  the  right  of  enjoyment  for 
several  lives.  And  when  the  intention  is; 
that  the  privilege  of  being  exempt  from 
waste  should  be  annexed  to  that  estate,  only 
during  the  life  of  one  of  those  persons,  th^s 
clause  for  exempting  the  owner  from  itn*^ 
peachment  for  waste,  may  be  expressed  in 
apposite  temis^  corresponding  with  that  in-» 
tention.  It  may,  in  so  many  words,  declare 
that  the  exemption  from  impeachment  of 
waste,  or,  which  is  the  same  in  effect,  the 
privilege  of  committing  waste,  shall  be  en- 
joyed only  for  one  of  the  lives,  or  after  the 
death  of  one  of  the  lives,  then  for  another 
life ;  or  from  a  particular  period  or  event, 
during  one  or  more  of  the  lives;  or  till  a 
particular  period  or  event :  thus  limiting 
and  confining  the  period,  as  the  intention 
requires  that  it  should  be  restrained. 

Of  the  efficacy  of  a  provision  of  this  sort 
there  does  not  exist  any  well  founded  ground 
for  doubt.  The  mode  which  has  been  recom- 
mended is  applicable  to  those  cases  only^ 
in  which  the  period  of  enjoyment  for  sereral 
lives  is  to  be  in  continuation^  without  any 
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interval.  The  observations  assume  the  in- 
tention to  be^  that  there  should  not  be  any 
intervening  estate .  When  there  is  to  be  an 
intervening  estate^  with  several  limitations 
to  the  same  person  for  several  lives^  the 
fimt  for  the  life  of  a  stranger^  another  for  the 
life  of  himself,  there  cannot  be  any  merger 
immediately.  Eventually  one  of  these  estates 
may  merge  in  another,  and  the  annihila- 
tion of  that  estate,  would  be  contrary  to 
the  intention  ;  and  the  extinguishment  of 
any  part  of  the  intended  time  of  enjoy- 
ment may  be  prevented. 

It  may  be  done  effectually  by  limiting 
the  estates  to  A.  for  the  life  of  C .  remain*- 
der  to  B.  for  life,     remainder  to  A.   for 
the  several  lives  of  himself  and  of  C .    So 
that  if  B.  should  die  in  the  life-time  ofC« 
and   of  A.  then  the  estate  to  be    limited 
to  A.  for  the   life   of  C.   would  merge  in 
the  estate    limited   to  A.  for   the  lives  of 
himself  and    C.    In    consequence  of    the 
merger,    the  estate  for  these  several    lives 
would  be  accelerated,  and  A.  would  have 
the  full  and    complete  extent  of  interest 
intended     for    him,     notwithstanding    the 
merger.    So  against  merger,  in  any  event, 
provision    may  be  made,   by  limiting  the 
estate    for   one    of  the   lives,  to    a  trus- 
tee. The  Other  mode  is  equally  free  from 
objection,  and  displays  more  accuracy. 
From    the    third    resolution    in  Lewis 
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Bowles's  case  it  may  be  collected,  that  in 
those  instances  in  which  several  estates  for  the 
life  of  the  tenant,  meet  in  him  ;  as  an  estate 
for  life  by  express  limitation,  and  an  estate- 
tail  after  possibility  of  issue  extinct;  one 
estate  cannot  merge  in  the  other.  In  that  case 
it  was  said,* ^because  the  wife  in  the  case  at 
"  bar,  had  the  estate  by  limitation  of  the 
"  party,  and  the  estate  which  she  had  in  the 
'*  remainder  of  the  tenant  in  tail  after  possi- 
''  bility  was  not  a  larger  estate  in  quantity, 
"  it  could  not  drown  the  estate  for  life/' 
The  court,  however, determined  that  the  wife 
was  intitled  to  the  benefit  of  being  a  tenant 
in  tail  after  possibility  of  issue  extinct ;  ob- 
serving that '  though  the  wife  cannot  claim 
the  estate  of  a  tenant  in  tail,  after  possibi- 
lity, yet  she  may  claim  the  privilege  and 
benefit  of  it ;  a  strange  doctrine,  and  unne- 
cessary to  the  decision  after  the  resolution 
that  she  held  the  possession  under  her  estate 
for  life,  and  not  under  the  estate-tail  after 
possibility. 

In  this  place  it  is  to  be  remembered  that 
it  is  in  reference  to  the  tenant  for  the  time 
being,  that  the  term  for  his  own  life,  and 
the  life  of  another  person,  is  always  used. 

An  estate  which  in  the  tenancy  of  one 
man  is  an  estate  for  his  own  life,  will,  on 
its  coming  into  the  tenancy  of  another 
person,  be  an  estate  pur  autre  .vie.  Re- 
verse the  case,  and  an  estate,  which  in  the 
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tenancy  of  one  man,  will  be  an  estate  pur 
autre  vie,  will  on  its  coming  into  the  tenancy 
of  the  person  on  whose  life  it  is  held,  be 
an  estate  for  his  own  life. 

It  is  possible  that  a  man  may  have  an 
estate  for  the  life  of  a  stranger,  and  that 
another  person  may  have  an  estate  in 
reversion  or  remainder,  for  the  life  of  the 
former  tenant ;  or  the  order  of  their  estates 
may  be  changed,  and  the  estate  in  possession 
may  belong  to  another  person,  and  be  held 
forthelifeof  the  reversioner  or  remainder- 
man. When  this  happens,  and  both  estates 
meet  in  one  person,  it  may  be  questioned 
whether  any  merger  would  take  place. 

No  decision  has  occurred  on  this  point- 
The  greater  probability  is  that  the  estate  in 
possession  will  merge.  Every  requisite 
for  merger  seems  to  concur  in  this  case.  At 
the  time  when  the  doctrine  of  merger  is  to 
operate,  if  it  can  have  any  effect  at  all,  the 
two  estates  are  immediately  expectant  on 
each  other,  and  the  estate  in  reversion  or 
remainder  is,  as  to  the  owner  of  that  estate, 
•  as  large  as  or  larger  than  the  more  remote 
estate  is  as  to  the  owner  or  tenant  of  that 
estate.  But  this  is  a  nice  point ;  especially 
when  the  second  estate  is  a  remainder  and  not 
a  reversion.  Under  .these  circumstances  the 
estates  appear  in  all  respects  to  be  equal. 

It  has  been  already  noticed,  that  when 
an  estate  is   granted  to  an  individual  for 
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several  lives  by  one  intire  limitation,  thi^ 
is  an  entire  interest  with  one  undivided 
time  of  continuance ;  he  has  one  estate  which 
is  of  that  extent,  and  not  several  estates.  It 
follows,  and  the  conclusion  has  been  drawn, 
that  there  will  not  be  any  itaerger.  When 
there  is  an  estate  for  several  lives,  and  ano- 
ther estate  merely  for  one  life,  and  these 
estates  meet  in  one  person,  it  may  be  ques* 
tioned  whether  the  estate  in  possession  will 
merge-  It  may  be  objected  that  the  estate 
for  several  lives  is  larger  than  the  estate  fpr 
one  life.  In  this  objection  there  is  appa-^ 
rently  great  weight-  No  authority  has 
occurred,  from  which  the  law  applicable 
to  this  point  can  be  stated.  It  is  likely 
that,  following  the  primary  grounds  of  the 
law  on  merger,  the  courts  would  incline  to 
the  opinion,  that  the  determinations  on 
merger  are  sufficiently  strong  to  bring  this 
case  within  their  influence-  But  the 
point  is  surrounded  with  too  many  difficul- 
ties to  admit  of  any  certain  conclusion. 
The  argument  in  favor  of  merger,  is,  that 
this  is  a  step  towards  the  acceleration  of  the 
reversion,  and  alters  the  privity  of  tenure. 

That  one  estate  for  life  will  or  will  not 
merge  in  another  estate  for  life,  when  the 
several  owners  of  these  estates  join  in 
conveying  the  same  to  one  person,  by  otie 
limitation,,  is  deserving  of  particular  atten- 
tion.   For  the  reasons  to  be  advanced  in  a 
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succeeding  chapter^  it  should  seem  that 
the  right  would  be  to  hold  for  the  several 
lives,  and  consequently  no  merger  would 
take  place« 

Again,  any  estate  for  life  will  merge  in 
any  estate-tail :  for  an  estate-tail  of  any 
denomination  is  an  estate  of  inheritance 
and  larger  than  any  estate  of  mere  free- 
hold ;  and  by  the  accession  of  an  estate  for 
life  to  an  estate-tail,  the  estate  for  life  will 
be  so  completely  annihilated,  that  the  fee 
will  come  into  possession^  inunediately  on 
the  determination  of  the  estate-tail  by  the 
death  of  the  tenant  in  tail  without  issue, 
though  the  tenant  for  life  should  be  still 
living.  Thus  in  scire  facias  by  the  heir  of 
I.  S.  to  execute  a  fine,  under  a  remainder 
limited  to  his  ancestor,  it  appeared  that  a 
fine  was  levied  to  A.  for  life,  the  remainder 
to  I.  in  tail,  the  remainder  in  fee  to  I.  S.  {b) 
A.  surrendered  to  I.  and  1.  S.  died,  and  I.  died 
without  issue.  The  plaintiff  brought  his  scire 
facias y  as  the  heir  of  I.  S.  to  execute  the 
fine,  and  the  tenant  pleaded  that  after  the 
death  of  I.  S.,  I.  entered,  whose  estate  he 
had,  and  so  the  fine  was  executed : — and 
Finch,  contrary  to  Thorpe,  held  that  it  was  a 
full  surrender,  and  that  thereby  the  estate 
of  A.  was  merged  in   the  estate-tail,  and 


(b)  Bro.  Abr.  Surrend.  pi.' 5. 


3 

ON  MERGER. 


3SS 


the .  estate-tail  of  I.  executed  and  his  wife 
dowable.  The  case  supposes  a  surrender 
in  fact.  In  this  respect  the  law  on  surrender 
and  on  merger  stand  precisely  on  the  same 
footing  ;  for  it  appears  to  be  an  undeniable 
position,  that  when  once  an  estate  is  merged ^ 
it  cannot  be  revived  in  favor  of  the  person, 
from  whom  the  estate  passes  absolutely  into 
the  tenancy  of  the  person  by  whose  estate 
it  is  merged. 

In  another  case  tenant  in  dower  (c)  leased 
her  estate  to  him  in  remainder  rendering 
rent. 

And  it  was  adjudged  to  be  a  good  surren- 
der, and  that  if  the  heir  in  reversion  was 
within  age  he  should  be  in  ward,  arid  should 
have  his  age,  and  in  a  writ  of  entry  should 
be  supposed  in  by  his  ancestor,  and  not  by 
the  feme,  and  yet  the  tenant  in  dower  was 
still  alive. 

It  may  be  observed  that  if  the  lease  had 
been  for  the  life  of  the  reversioner,  {d)  then 
the  lease  would  have  left  a  reversion  in  the 
tenant  in  dower,  and  this  reversion  would 
have  been  a  mesne  estate  sufficient  to  pre- 
vent a  merger  of  the  estate  of  the  tenant  in 
dower. 

So  in  another   action  of  scire^  facias  (e) 


(c)  Brooke  Surr.  pi.  16. 

[d)  Brooke  Sarr.  pi.  17.  1  last.  42,  a. 
[€)  Brooke  Surr.  pi.  6.. 
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Upon  a  fine,  it  appeared  by  the  arguments 
that  where  a  fine  is  levied  to  husband  and 
wife  in  tail,  the  remainder  to  N.  in  fee,  and 
the  husband  dies  without  issue,  the  feme, 
being  now  tenant  in  tail  after  possibility  of 
issue  extinct,  leases  her  estate  [read  for  the 
period  of  her  life]  to  N.  who  had  issue  and 
dies,  the  issue  shall  not  maintain  scire  facias^ 
to  execute  the  fine,  because  the  lease  to  N. 
the  ancestor,  was  a  surrender. 

From  the  same  deduction  it  follows  that 
any  estate  for  life  {/)  will  merge  in  the  fee. 

Asa  summary  of  some  of  the  distinctions^ 
these  points  maybe  noticed. 

A.  and  B.  are  successive  tenants  for  their 
respective  lives,  A,  in  possession,  B.  in  rever- 
sion. 

.  1.  If  A.  grants  to  B.  the  estate  of  A. 
merges. 

2.  If  B.  grants  tp  A.  there  is  no  merger. 

3.  If  A.  and  B«  jointly  and  by  one 
instrument,  grant  to  a  third  person^  there  is, 
it  should  seem,  no  merger. 


(/)llnst.  299,  b. 

(g)  Wiscot*8  Case,  3  Rep.  15.  Vin.  Abr.  Merger* 
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Of  the  Merger  of  Estates^tail. 

Generally  speaking,  it  is  a  rule  that  an 
estate-taiU  (^)  while  in  the  tenancy  of  the 
tenant  in  tail,  and  descendible  to  the  issu^ 
inheritable  under  the  intail,  as  the  issue  in 
tail,  will  not  merge. 

Again,  estates*tail  when  changed  into 
determinable  fees,  or  in  to  estates*4;ail,(A)  after 
possibilityofissue  extinct^  may  merge.  That 
estates-tail  after  possibility  of  issue  extinct 
may  merge  is  already  proved. 

And  in  Husseif^s  case^  cited  1  Rep.  40-  b^ 
the  Duke  of  Suffolk  was  seized  of  the 
advowson  of  Welbourne  in  the  county  of 
Lincoln  in  tail,  with  the  reversion  to  the 
king ;  and  the  duke  granted  the  advOwson 
to  the  king,  his  heirs  and  successors ;  and 
afterwards  the  statute  of  24  Hen.  &c.  £1* 
was  passed.  By  that  statute,  the  estate-tail 
was  barred ;  and  the  king  granted  the 
advowspn  to  another  in  fee  generulfy  ;  and 
it  was  held  that  the  grant  was  good,  for  the 
king  had  only  one  fee  conjoined^  and  con«- 
solidated  in  him  and  not  two  distinct  fees  ; 
and  in  the  commentary  on  this  case,  which  is 
in  Hob.  p.  323.  it  is  said  that  two  feersim- 
pies,  that  many  stand  in  several  persona 
distinct,  when  they  meet  in  one  person 
cannot  do  so,  but  the  greater  and  absolute 
fee  doth  swallow  up  the  base  and  limited  fee 

{h)  See  Plow.  560. 2  BuUtr.  105.  Sir  W,  Jones.  02. 
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So  in  the  Queen  v.  Austin  (i)  the  lands  of 
a  person  attainted  of  treason,  and  seized  of 
an  estate-tail,  with  the  reversion  to  the 
queen  were  vested  in  the  queen  by  act  of 
parliament ;  and  it  was  lield  that  the  entail 
nras  utterly  extinct  and  determined;  and 
the  queen  was  seised  of  her  old  fee-simple 
executed,  and  could  not  be  adjudged  ii/6f 
^  fee-simpie  determinable  on  the  tail ;  for 
then  there  would  be  two  fee->simpies  in  the 
queen,  which  would  be  absurd.  On  the 
ground  of  the  mei^er  and  consequent  extin- 
guishment of  the  estate-tail,  or  rather  that 
the  queen  wajs  seised  by  way  of  reverter,  it 
was  held  that  a  lease  derived  out  of  the 
estate--tail  was  avoided.  This  conclusion, 
however,  as  far  as  respects  the  lease,  is  not 
consistent  with  the  law  of  merger,  and  it 
is  denied  in  Needham  and  Poolers  case,  YeL 
149-  Dyer,  note  to  1 15  a. 

So  in  Symens  and  Cudmore.  {k)  A  person 
who  was  tenant  in  tail  with  the  immediate 
reversion  in  fee  to  himself,  levied  a  fine 
with  proclamations,  and  it  was  held  that  the 
right  of  possession  under  the  reversion,  was 
accekrated  by  the.  merger  of  the  time  of  the 
estate-tail :  and  it  was  observed,  if  it  should 
be  otherwise,  there  should  be  two  fee^im- 


(i)  Djer  115.  a. 
{Jk)  4  Mod.  1. 
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pies  in  one  and  the  same  person  ;  a  qualified 
fee,  determinable  on  the  death  of  tenant  in 
tail  dying  without  issue,  and  an  absolute 
fee  out  of  the  reversioner,  which  could  not 
be ;  and  agreeable  to  Salkeld^s  Rep.  the 
court  proceeded  on  the  ground  that  two 
fees  immediately  expectant  upon  one  ano- 
ther could  not  subsist  in  the  same  person, 
and  that  the  statute  of  Westniinstery 
having  made  estates-tail  a  kind  of  particu^ 
lar  estate,  (/)  they  are  (when  the  protection 
of  the. statute  is  gone  l^  a  fine,)  like  all  other 
particular  estates,  subject  to  a  merger  and 
extinguishment  when  united  with  the  abso-^ 
lute  fee. 

So  in  Shelburne  and  Biddulphy  tenant  in 
tail  [m)  with  the  remainder  in  fee  by  descent^ 
(see  also  in  Kinaston  v,  Clerk^ip)  levied  a  fine^ 
and  it  was  held  that  the  time  of  the  estates-* 
tail  was  merged,  in  the  remainder  in  fee. 
The  consequence  was,  that  the  possession  de- 
pending on  the  title  to  the  remainder  in  fee, 
became  chargeable  with  the  leases  and  co- 
venants for  renewal  of  the  ancestor  of  the 
remainder-man^ 

In  all  these  cases,  by  suffering  a  common 
recovery,  the  tenant  in  tail  might  have  en- 
larged his  estate-tail  into  a  fee-simple  ;  the 


(/)  See  also  Kinaston  v.  Clerk,  2  Atk.StM. 
(ill)  4  Bro.  P.  Case;  594. 
(n)  2  Alk.  204. 
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recovery  would  have  barred  the  remainder 
or  reversion  in  fee  ;  and  the  title  under  the 
estate-tail  would  have  continued  discharged 
from  the  incumbrances  affecting  the  rever- 
sion, or  remainder  in  fee.  In  cases  of  this 
description  considerable  caution  is  requisite 
in  considering  whether  a  fine  should  be 
levied  or  a  recovery  suffered- 

As  a  general  rule  it  is  best  to  say  that 
in  all  cases  of  this  sort,  a  recovery  is  in- 
titled  to  a  decided  preference.  As  soon 
as  the  fine  has  been  levied,  the  error,  if  any 
can  be  committed,  seems  to  be  complete. 
A  recovery  afterwards  suffered,  unless  it  be 
part  of  the  same  assurance,  by  reason  of  one 
entire  agreement,  cannot  separate  the  owner- 
ship under  the  estate-tail,  from  the  owner- 
ship under  the  reversion,  or  remainder  in  fee. 
At  the  same  time  it  is  admitted  that  when 
the  fine  and  recovery  are  parts  of  the  same 
assurance,  the  estate-tail  will  by  means  of- 
the  recovery  be  enlarged  into  a  fee-simple. 

When  a  tenant  in  tail  who  has  also  the 
immediate  reversion  or  remainder  in  fee- 
simple  by  descent y  levies  a  fine  and  sells 
the  lands,  it  is  frequently  advised  on  the 
part  of  a  purchaser,  to  require  a  recovery 
at  the  seller^s  expence. 

One  good  effect  certainly  may  arise  from 
the  recovery.  If  in  truth  there  be  any 
intennediate  estate  between  the  estate-tail 
and  the  reversion  or  remainder  in  fee,  the 

R  2 
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recovery  will  operate,  and  will  bar  the  re- 
mainder or  reveVsion  in  fee,  and  conse- 
quently all  estates  and  interests  derived 
out  of  the  same.  With  this  view  the  reco- 
very is  a  measure  of  precaution,  and  in  all 
instances  in  which  there  is  any  reason  to 
/  expect  a  claim  of  title,  under  the  reversion 
\or  remainder,  or  any  doubt  exists  whether 
the  remainder  or  reversion  belonged  to  the 
person,  who  claimed  it,  or  there  is  any 
difficulty  in  ascertaining  the  construction 
of  any  deed  or  will  on  which  the  title  to 
the  reversion  or  remainder  depends ;  in  all 
these  and  the  like  instances,  no  doubt  can 
be  entertained  of  the  security  arising  from 
or  as  a  consequence  the  preference  due  to  a 
recovery.  Under  such  circumstances  a  pur- 
chaser should  by  all  means  take  a  common 
recovery  as  part  of  the  assurance  of  hi» 
title.  But  he  has  no  right  to  a  recovery 
at  the  expence  of  the  seller,  when  there  i^ 
apparently^  a  good  title  under  the  fine. 

A  mere  suspicion  of  dormant  titles  de- 
pending on,  or  affecting  the  remainder  or 
reversion  in  fee,  will  not  itititle  the  pur- 
chaser to  compel  the  vendor  to  defray  the 
expence  of  a  common  recovery,  or  to  make 
the  want  of  a  recovery,  unless  it  be  in  the 
power  of  the  vendor  to  procure  or  to  suffer 
it,  an  objection  to  the  completion  of  the 
purchase.  The  recovery  is  a  measure  of 
prudence  and  precaution  only,  not  of  ne- 
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cessity ;  and  if  a  purchaser  requires  it  to 
increase  his  security^  he  ought  to  be  at 
the  expence  of  the  assurance* 

.  £ven  although  the  issue  in  tail  are  not 
barred^  the  time  of  the  estate*tail  will 
mei^^  or  rather  be  suspended,  subject  never- 
theless, to  the  right  of  the  issue«  At  least 
this  inference  may  be  drawn  from  Bacon's 
Abr.  Ch.  Discontinuance.  It  is  there  said^ 
if  tenant  in  tail  enfeoff  the  donor,  this  is 
not  any  discontinuance,  because  the  donor 
hath  the  immediate  estate,  and  it  operates 
as  a  surrender ;  and  passes  no  more  than 
it  may  lawfully  pass.  Lift.  §  335.  a.  1  Co« 
140.  are  cited ;  and  the  case  is  elucidated 
by  the  distinction,  that  if  tenant  in  tail, 
remainder  in  tail,  and  the  tenant  in  tail, 
enfeoff  him  in  reversion  in  fee,  this  is  a 
discontinuance*  1  Co.  140.  Co.  Litt.  335* 
because  there  is  a  mesne  estate*  Kelw.  42. 
And  also  that  if  th6  donee  enfeoff  the  donor 
and  a  stranger ^  this  is  a  discontinuance  of 
the  whole  land.  Co.  Litt.  335.  a.  that  is 
conditionally  if  the  stranger  survived,  Dy. 
12.  pL53.  Cro.  Car.  406. 

Besides,  it  seems  perfectly  consistent  with 
the  principles  of  law,  that  an  estatcrtail 
converted  into  a  base  fee,  as  against  all 
persons  except  the  heirs  in  tail,  should,  as 
against  all  persons,  except  these  heirs,  admit 
of  merger,  in  the  ultimate  remainder  or  re- 
version, and  be  absolute  as  between   the 


246  .  ON  MERGER. 

parties,  and    be  voidable  by  the  heirs  in 
tail,  when  and  if  they  should  establish  their 
title  as  such  heirs.      Let  it  be  remember- 
ed, however,  that  estatesrtail  have  another 
peculiarity  ;    for  a  tenant  in   tail   having 
the  immediate  freehold,  as  such,  may  make 
a  discontinuance  ;  so  that,  if  he  convey  by 
fine,  or  feoffment,  to  the  prejudice  of  persons 
in  remainder  or    reversion,  he  conveys  or 
gives   a  fee-simple,    depending   on  a  new 
title,  and  the   former  owner   has  merely  a 
right    of  action :    and    though    he   should 
obtain    this  new  fee-simple,  there  would 
not  be  any  merger,  because  there   are  not 
two  estates.  There  is  one  estate,  and  the 
^ntire  fee-simple ;    and  a  right  to   the  re- 
mainder or  reversion  in  fee.    Also  the  same 
person   may   have  several  estates-tail,    in 
the    same   lands,   at   the  same    time ;  for 
example,  an   estate  to  him,   and  the  heirs 
male  of  his   body,   or  any   other  special 
intail,  with  a  remainder  or  reversion  in  tail, 
9nd  yet   both  estates  may  remain  separate 
9,nd  distinct. 

Thus  the  larger  estate-tail  will  not  absorb 
or  merge  the  smaller  estate-tail.  Could 
merger  operate,  the  line  of  succession  under 
the  estate  in  tail  male  would  be  altered, 
and  this  the  law  will  not  admit. 

A  man  may  also  have  an  estate  in  tail 
general,  and  the  reversion  may  be  granted 
to  him  for   an  estate  in  tail  male,  (which 
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is  an  inferior  estate)  {a)  for  the  grant  of  the 
reversion  will  give  him  a  benefit.  It  will 
pass  the  services  during  the  estate  in  tail 
male  ;  and  thus  there  may  be  two  distinct 
estates  in  the  same  person^  g^^^^g  the  land 
in  one  line  of  succession,  and  the  services 
in  a  different  line  of  succession.  So  that 
the  services  will  be  suspended,  when  the 
same  person  is  tenant  in  tail^  under  each  of 
thfe  gifts,  and  be  revived  when  the  heir  in 
general  in  tail,  and  the  hf  ir  under  the  gift 
in  tail  male  are  different  persons^ 
.  But  when  one  person  has  an  estate^tail, 
and  another  person  has  the  remainder  in 
fee,  and  the  remainder^man  makes  a  gift 
in  tail  out  of  the  remainder,  and  the  second 
gift  in  tail  does  not  embrace  a  larger  class 
of  heirs  than  the  original  intail,  the  gift 
will  be  nugatory,  and  for  that  reason  in- 
operative and  void  ;  though  the  gift  would 
have  been  good,  if  made  by  a  person  who 
•had  a  reversion,  as  distinguished  from  a 
remainder,  or  had  been  made  even  by  a 
person  who  had  a  remainder  for  an  estate 
in  general  tail,  or  in  tail  female  or  the  like, 
when  the  former  gift  was  in  tail  male,  or  in 
any  special  form  which  did  not  embrace  all 
the  heirs,  designated  to  take  under  the 
second  gift. 


(a)  Badger  ▼.  Uoyd,  1  Lord  Rayoi.  52S. 
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Thus  in  Badger  v.   Lloyd  {a)  "   upon  a 
special  verdict  the  case  was  thus.       John 
Lloydy    senior^    seised   of  the   lands   in 
questi(>n  in  fee,  conveyed  them  by  lease 
**  and  release   to  the   use   of  himself  for 
ninety--nine  years,  if  he  should  so  long 
live,  remainder  to  John  his  son  for  ninety-- 
nine  years,  if  he  should  so  long  live,  re- 
''  mainder  to  Elizabeth^  wife  of  John  the  son 
for  her  life,  remainder  to  trustees  and 
their  heirs  during  the  lives  of  the  two 
Johns ^  for   preserving   the  contingent  re- 
*'  mainders,   remainder  to   the   first,    &c. 
i^ns  of  John  the  younger  in  tail  male, 
remainder  to  John  the  elder  in  tail  male, 
'^  remainder  to  John  the  elder  in  fee.   John 
*'  the  elder  had  issue,  John  the  younger, 
"  Thomas,  Paul,  and  Peter.    John  the  elder 
**  made  his   will,  and   reciting  'the  settle- 
^'  ment   aforesaid,   devised   the  said  lands 
**  in    question    after    the    death  of   John 
'^  the    younger    without    issue     male    to 
'^  Thomas,  and  after  the  death  of  Tliomas 
^«  without    issue   male,  to   Paul;    and  if 
^^  Paul  should  die  without  issue  male^   and 
"  ndne  of  his  brothers  living,  then  to  Peter 
*'  and  his  heirs  for  ever.    And  in  the  will, 
**  there  are  these  words,   viz.  *  Lastly,  my 
^'  will  and  meaning  is,   that  all  my  estates 
^*  in  lands  whatsoever,   shall  come  and  de- 
''  scend  unto  my  name  and  posterity,  as  is 


i^h^.^—  —     *• 
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before  specified^  and  not  to  strangers; 
and  whichsoever  of  my  sons  shall  survive 
and  live  longer  than  all  the  rest  of  his 
brothers,  then  he  to  possess  and  enjoy 
^*  all  my  estates  to  him  and  his  heirs  for 
**  ever ;  yet,  if  it  shall  so  happen  (as  I  trust 
''  in  God  it  will  not)  that  none  of  my  sons 
shall  have  issue  male,  but  daughters, 
then  I  will  that  their  daughters  shall  inhe^ 
rit  my  estate  among  them/  John  the 
elder  died  John  the  younger  suffered 
a  common  recovery  to  the  use  of  him- 
''  self  for  life,  remainder  to  his  wife  for  life, 
^^  remainder  to  the  heirs  male  of  their  two 
^^  bodies,  remainder  to  the  use  of  the  will 
'^  of  John  the  elder,  &c/'  The  judgment 
applicable  to  this  point  is  in  these  terms : 

"  Objection.  That  the  estate-tail  in  John 
*^  the  elder,  will  destroy  this  devise.  As 
^^  if  A.  was  tenant  for  life,  remainder  to 
B.  his  son  in  tail  male,  remainder  to  A. 
and  the  heirs  male  of  his  body,  remainder 
^  to  A.  in  fee.  A*  has  issue  another  son  C. 
*^  and  devises  his  remainder,  after  the  death 
^^  of  B.  without  issue  to  C.  his  second  son 
**  in  tail  male.  It  was  objected,  that  this 
*'  devise  could  never  take  effect,  and  there- 
^*  fore,  that  it  was  ill,  because  the  estate- 
^'  tail  in  the  father  will  descend  in  the 
same  order,  and  interpose  between  the 
estate  devised  by  the  will,  and  the  devi- 
sees respectively  will  take  the  old  intail  j 
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by  descent^  which  will  exclude  the  new 
estates  limited  by  the  will ;  and  the  devise 
of  a  remainder,   which  can  never    take 
^-  effect  in  possession,    is  void.      So  here 
because  the  tail  devised  by  the  will,  can?- 
not  by  any  possibility  take  effect  in  any 
of  the  sons,  because  they  ought  to  take 
by  the  old  intail  as  heirs  male  to  John 
"  the  father,  and  the  devise  gives  no  more 
"  nor  otherwise  than  they  take  by  the  intail, 
"  and  therefore  it  is  void.     The  which  is 
"  apparent,    by  the  comparison  of  the  de- 
"  scents ;  for  the  estate*tail  devised  by  the 
''^  will,  expires  aquis passibus  with  the  estate- 
"  tail  in  John  the  elder;    and  therefore,  if 
"  the  fee  in  John  the  elder,  out  of  which         I 
'^  this  devise  takes  effect,  was  a  remainder, 
^'  it  would  be  void.     But  here,  in  this  case, 
*^  it  is  a  reversion ;  and  though  such  a  be- 
*^  quest  of  a  remainder  would  be  ill,  yet  it 
^*  will  be  good  of  a  reversion,    though  it 
"  could    never,    by    any  possibility,  take 
effect  in  possession.     And  this  is  the  ex- 
press difference  in  Cholmley^s  case,  2  Co. 
^^  51.  a.     And  the  reason  is,  because  tenant 
'^  in  tail  holds  of  him  in  the  reversion,  and 
''  he  of  the  chief  lord.     If  a  man  makes  a 
*'  feoffment    in  fee  to  the  use  of  himself 
for  life,  remainder  to  his  first  son,   &c. 
in  tail,  remainder  to  himself,  and  the  heirs 
''  male  of  his  body,  remainder  to  himself, 
''  and  his  heirs^  he  has  but    a  reversion: 
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**  and  though  the  tail  devised  out    of  it, 
'^  can  never  take  eflfect  in  possession,  yet  it 
*'  is  a  good  devise  of  such  estate  in  rever- 
"  sion ;    for  John  the  brother  will  hold  of 
**  Thomas^  and  Thomas  of  the  chief  lord,  and 
**  the  lord  shall  avow  upon  Thomas  modo  et 
^^  forma   prcedicta;   so     that    it   creates    a 
seignory  and  tenancy,  though  it  can  never 
take  effect  in  possession,    and  this  is  a 
sound  diversity.      But  then,    supposing 
**  that  this  fee  in  John  the  father  had  been 
"  a  remainder,  and  so  the  devises  in  the  will 
"  void,  yet  the  lessor  of  the  plaintiff  will 
"  have  a  good  title;    for  the  words    of  the 
"  will  sufficiently  explain  the  intent- of  the 
"  testator,  and  the  limitation  will  be  good/* 
Let  it  also  be  called  to  mind,  that  when 
several     estates-tail,    and     the     remainder 
or  reversion  in  fee,  become  united  in  the 
same  person,  and  the  estates-tail  are  con- 
verted into  base  fees,   or  are  deprived   of 
their  quality  of  descending  to  the  heirs  in 
tail,  the  times  or  ownership  under  the  estates - 
tail,  will  (with  the  exceptions  noticed  under 
a  subsequent  division,  when  several  owners 
of  distinct  estates  join  in  one  and  the  same 
conveyance)  merge  in  the  remainder  or  re- 
version in  fee.  '         ' 

When  a  person  having  several  estates- 
tail,  and  the  remainder  or  reversion  in  fee 
by  descent,  levies  a  fine  instead  of  suffering 
a  recovery,  it  is  expedient  in  most  cases. 
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that  he  should  in  the  first  pkce  join  in  a 
demise  creating  a  term  of  one  thousand 
years  or  some  other  term,  in  trust  for  the 
purchaser  or  mortgagee.  Such  term  would 
be  a  protection  from  a  merger,  if  any,  as 
the  term  would  be  derived  out  of  the  seve* 
ral  estates,  and  would  continue  in  right  of 
each  estate,  notwithstanding  its  inerger. 

A  question  to  be  examined  is,  whether 
one  of  two  estates-tail  may  merge  in  another 
estate-tail,    when    the  line   of   succession 
under  each  intail,    is  precisely  the  same, 
and   the   reversionary  estate  is    co*exten« 
sive   with  the  preceding    estate.      Unless 
these  circumstances  concur,  there  is  every 
reason  to  conclude  that  the  estate-tail  would 
not  merge.     It  should  seem  that  it  would 
not  merge  under  any  circumstances,  for  it 
may  be  to  the  prejudice  of  the  issue  in  tail, 
especially  when  the  title -to  one  estate-tail  is 
not  as  good  as  the  title  to  the  other  estate- 
tail.     The  case  of  Crocker  v.  K€is€y{a)  in 
Bridgman^  is  material  only  to  shew  that  an 
estate-tail  may  continue,   notwithstanding 
it  is  determined  as  to  the  issue,  so  as  to  lose 
those  qualities  which  confer  a  title  on  the 
issue  as  heir  in  tail. 

Whether  one  estate-tail  may  or  may  not 
merge  in  another,  depends  in  some  degree  on 
the  authority  of  Beaumond^s  case,  otherwise 

(3)  Cro.  J.  OSS.  Bridg.  20.    See  also  Sir  G.  Brown  s  case. 
3  Rep.  SO.  b. 


ON   MERGER.  2SS 

Baker  v.  WiU%s.{a)  In  that  case,  husband 
and  wife  were  tenants  in  special  tail,  by  in- 
tireties,  with  remainder  to  the  husband. 
The  husband  alone  levied  a  fine  with  pro- 
clamations, and  conveyed  to  the  Eiirl  of 
Huntingdoriy  in  fee.  The  husband  died,  leav- 
ing issue.  The  wife  entered ;  and  the  Earl  of 
Huntingdon^  reciting  that  the  said  Elizabeth 
held  the  tenements  m  tail,  remainder  expec- 
tant to  the  right  heirs  of  the  earl,  ratified, 
assured  and  confirmed  to  the  said  Elizabeth 
all  her  estate,  right,  title,  and  interest  in 
the  said  tenements,  habendum  to  the  said 
Elizabeth,  and  the  heirs  of  the  body  of  her 
and  the  said  J.  Beaumond  engendered. 

It  was  agreed  that  the  fine  of  the  father 
was  a  complete  bar  to  the  right  of  the  issue 
of  the  husband  and  wife  under  the  original 
intail,  and  that  the  wife  still  continued 
absolute  and  complete  tenant  in  tail.  Hence 
arose  the  question,  whether  under  the  con- 
firmation she  had  an  estate-tail  descendible 
to  her  issue  in-tail.  And  by  Coke,{b)  **  Judg- 
ment ought  to  be  given  for  the  plaintiff. 
First,  I  agreed  that  the  fine  with  procla- 
mations was  an  absolute  bar  and  discharge 
'*  of  the  estate-tail  against  John  Beaumond, 
^*  and  the  heirs  of  his  body,  by  the  express 
**  words  of  the  statute  of  32  Hen.  8.  and  it 


(o)  9  Rep.  138.  Cro.  Car.  476, 
(b)  Cro.  J.  478. 
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is  ^t«a^2  extinct  against  him  by  the  fine.  Vid. 
Co.  lib.  3.  fol.  51.  Sir  George  Brown's 
case,  and  5  H.  7-  30.  Secondly — I  agreed, 
that  when  Elizabeth  entered  within  the 
five  years  after  the  death  of  John  Beau- 
mond^  who  levied  the  fine, .  she  is  abso- 
lute tenant  in-tail ;  for  the  fine  quoad  the 
said  Elizabeth  is  absolutely  avoided,  and 
she  is  in,  as  in  her  former  estate,  which 
is  an  absolute  estate-tail,and  no  tail  after 
possibility  of  issue  extinct ;  and  if  she  be 
to  sue  any  real  action,  she  is  to  name 
herself  tenant  in-tail,  Vid.  Dy.  331.  and 
351.  Thirdly,  that,  notwithstanding  the 
estate-tail  is  barred  by  the  fine,  yet  this 
confirmation,  being  by  indenture,  hath 
revived  the  estate-tail ;  for  although  he 
in  reversion  by  reason  of  the  fine  may 
enter,  and  have  the  land,  and  the  issue 
after  the  death  of  the  wife  is  barred,  to 
claim  it ;  yet  by  this  confirmation  he  in 
reversion  hath  excluded  himself  against 
his  confirmation,  to  claim  it ;  for  he  may 
exclude  himself  of  his  estate ;  and  as  he 
may  avoid,  so  he  may  confirm,  Vid.  Coke 
lib.  1.  Anne  Mayors  case,  11  H.  7-  28. 
N.  B.  98,  a.;  where  tenant  in  ancient  de- 
mesne levies  a  fine,  &c.  and  although  at 
the  time  of  the  confirmation  he  had  no- 
thing to  confirm,  and  his  words  of  con- 
firmation will  not  add  to  the  estate  of  the 
wife  who  had  an  estate-tail ;  yet  by  the 
words  habendum  the  tenements,  there  is  a 
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"  new  estate-tail  extracted  out  of  the  re- 
"  version^  and  settled  in  Elizabeth,  so  as 
"  that  confirmation  is  quasi  perjiciens  et 
"  crescens ;  and  as  the  case  in  Littleton, 
^^  feme  tenant  for  life,  takes  a  husband,  a 
**  confirmation  to  the  husband  and  wife; 
"  habendum  the  land  to  them,  increaseth 
^'  the  estate  to  the  husband.  Coke,  lib.  9- 
**  139-  b.  And  whereas  it  was  held  that 
she  had  as  great  an  estate  before,  as  she 
had  by  the  confirmation,  and  therefore 
•*  the  confirmation  was  void  ;  I  held  that 
although  she  had  an  estate-tail,  yet  she 
takes  by  the  confirmation ;  for  a  deed 
shall  never  be  void,  when  by  any  intend- 
ment it  may  be  allowed  to  be  good,  and 
to  have  any  operation  ;  and  she  takes  it 
^^  for  the  benefit  of  the  heirs  of  her  and  her 
"  husband's  body  ;  and  although  the  heir  be 
barred  by  the  fine,  yet  he  is  restored  to 
the  estate-tail  by  the  confirmation  ;  for  as 
the  fine  was  an  estoppel  to  the  heir  to 
claim  against  the  fine;  so  the  indenture 
of  confirmation  is  an  estoppel  to  him  in 
reversion,  to  say,  that  he  shall  not  hold 
it  in  tail,  and  there  it  is  an  estoppel 
against  an  estoppel,  which  sets  the  matter 
at  large,  as  it  is  Coke  Lit.  352.  b.  12  H. 
7.  4.  And  although  it  was  said  by  my 
brother  Berkeley,  that  the  Earl  of  Hun-- 
tingdon  hath  but  a  possibility  to  have  it 
after  the  death  of  Elizabeth,  and  that  he 
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**  hath  it  but  as  an  occupant,  to  have  and 
•*  enjoy  it  during  the  time  that  John  Beau- 
"  mond  had  issue  of  the  said  Elizabeth,  I 
utterly  denied,  that  he  hath  but  a  possi- 
bility ;  for  he  hath  it  as  in  right  of  his 
^*  reversion,  if  his  confirmation  had  not 
^*  barred  him,  and  that  appears  by  Austin's 
*^  case  in  P/owrfen'^  Commentaries,  and  in 
**  38  and  39  EHz.  Hussey's  case,  where  an 
*^  estate  is  barred,  or  discharged,  or  dis- 
*^  tinct,  as  Sir  George  Brown's  case.  Coke, 
**  lib.  3.  fo.  50.  terms  it,  where  he  in  rever- 
sion shall  have  it,  as  in  point  of  reversion^ 
and  if  he  hath  but  a  possibility,  yet  that 
may  be  well  transferred  by  confirmation 
or  release,  to  him  who  hath  the  possession 
*^  of  the  land,  as  it  is  resolved.  Coke  lib,  4. 
•^  fol.  64.  Fulwood^s  case,  and  lib.  10.fol.48. 
^^  a.  Lampet's  case  ;  and  as  it  is  holden  Coke 
"  lib.  1.  Corbet fs  case,  that  there  is  no  con- 
dition, proviso,  or  any  other  title,  but 
may  by  apt  words  be  determined,  the  one 
way  or  the  other;  so  here  every  party 
agreemg  the  estate-tail  shall  be  revived, 
or  at  leastwise  newly  created,  and  the  law 
shall  adjudge  it  according  to  their  inte- 
rest: (a)  and  therefore  I  was  of  opinion, 
that  judgment  should  be  given  for  the 
plaintiff.   But  Jones  and  Brampton ,  Chief 
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**  Justice,  deferred  their  arguments  that  day, 
•*  hearing  that  the  parties  were  about  agree- 
ment:  and  afterwards,,  by  our  means,  they 
compounded,  and  Sir  John  Beaumond 
agreed  to  pay  five  thousand  pounds,  and 
the  others  agreed  to  assure  the  estate  by. 
*'  fine  or  otherwise,  &c.  Et  $ic  materia  prct'^ 
'^  dicta  sopitajuit,  and  no  judgment  given^ 
^^  But  Jones  told  me  that  he  was  qlear  of 
^^  opinion  that  the  plaintiff  had  good  title^ 
^^  and  that  the  confirmation  was  good,  igid 
*^  created  a  good  estate  in  Elizabeth  descen--* 
*^  dible  to  her  heirs/* 

To  the  point  now  under  consideratipn.it 
is  di0|cult  to  draw  any  conclusion.  It  seems, 
however^  that  the  wife  had  the  §ame  estate 
and  degree  of  interest ,  after  as  before  the 
confirmation.  The  only  effect  of  the  con- 
firmation, if  it  had  any  effect^  was,  to  re- 
vive the  descendible  quality  of  the  estate- 
tail  in  favor  of  the  heirs  in  tail.  In  cas<?  the. 
CQnfirming  party  had  had  a  reversion,  then  it 
would  be  qviite  consistent  that  the  confirma^ 
tion  should^  by  way  of  enlargcQient,  have, 
given  a  new  estate-tail,  which  modified  the 
fee  as  derived  from  the  original  intail ;  thus 
leaving  the  title  to  depend  on  the  old  iqtail 
as   changed  ipto  a  base  fee,  which  in  its 

tum^  became  descendible  to  the  heirs  in 
tail. 
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On  the  Merger  of  determinable  and  qualified 

Fees. 

Determinable,  fees,  qualified  fees,  and 
cionditional  fees,  will  merge  in  the  fee-sira- 
ple,  or  in  any  fee  of  the  same  or  larger 
extent;  in  short,  in  any  fee,  not  being  a 
fee-tail.  Whether  it  will  merge  in  a  fee-tail,, 
cannot  be  collected  from  any  authority ; 
since  on  this  point,  unless  the  case  of 
Beaumond,  or  Baker  and  Willis,  cited  in 
the  last  division  be  an  authority,  the  books; 
are  silent. 

At  first  view,  it  may  appear  that  there 
Cannot  be  any  fee  after  a  fee.  Certainly  it 
is  an  axiom  of  law,  that  one  fee  cannot 
depend  on  another  fee  by  the  grant  of  the 
party.  But  it  must  be  remembered  that 
on  the  construction  of  the  statute  de  doriis,' 
there  may  at  the  same  time,  be  several 
estates-tail,  and  a  remainder  or  reversion 
in-fee  by  the  grant  of  the  party ;  and  that 
a  fine  with  proclamations  will  dock  the 
intail,  and  take  away  the  privilege  of  the* 
icsue  under  this  statute  ;  and  when  the  issue 
are  barred,  the  estate  which  originally  was 
an  intail  will  become  a  base  or  determina** 
ble  fee<  So  also  a  grant  by  a  tenant  in  tail  of 
all  his  estate,  passes  a  determinable  fee  sub- 
ject to  be  avoided  by  his  issue.  By  these 
means,  there  may  be  a  base  or  determinable 
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fee,  (a)  and  also  an  estdte-*tail^  ot  several 
determinable  fees^  in  the  sanle  Jand^  at  the 
same  time. 

These  observations  shew  that  the  ques-^ 
tion  may  arise  ;  and  when  it  arises^  there 
are  strong  grounds  to  contend  that  the  base 
or  determinable  fee,  which  is  the  first  in  order 
of  time,  will  merge  in  the  immediate  rever- 
sion or  remainder,  when  the  same  is  held 
for  an  estate,  either  in  fee  or  in  fee-tail. 
To  raise  the  question,  it  must  of  necessity 
be  admitted,  that  the  base  or  determinable 
fee,  depends  in  point  of  title  on  an  estate- 
tail,  and  also,  that  there  is  a  remainder  or 
reversion  in  fee  or  in  tail,  as  large  as  that 
base  or  determinable  fee,  to  which  the 
question  of  merger  is  to  be  applied;  and 
uiider  these  circumstances,  the  argument  is 
in  favour  of  a  merger. 

And  in  Goodtitle  on  the  demise  of  JPar- 
mer  v.  Searle  et  Ux.{b)  the  fee  was  devised 
Ix)  the  heir  at  law,  subject  to  an  executory 
devise,  and  the  interest  under  that  execu- 
tory devise  descended  to  the  heir  of  the  tes- 
tator before  his  own  estate  determined  ;  and 
in  that  case,  as  more  fully  stated  in  a  manu- 
script report,  Mr.  /.  Batkurst  said  it  was 
certain  that  where  two  fees  met,  the  one 
swallowed  up    the  other.        But    Justice 

(a)  Machel  r.  Clarke,  2  Lord  Raym.  778. 
\i)  2WiU.20. 
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Clive  had  expressed  himself  in  terms  which 
shew  that  he  was  of  a  different  opinion :  he 
said  he  thought  there  was  no  merger;  that 
the  qualified  fee,  and  absolute  fee  vrete  dis* 
tinct.  And  C.  J.  WilleSy  in  delivering  his 
opinion-  on  that  case,  declared  he  could  not 
see  there  was  any  merger  at  aU ;  but  he 
added,  if  there  was  a  merger,  that  would 
not  help  the  plaintiff^  because  the  lesser 
^estate  must  merge  in  the  greater,  one  fee 
in  another ;  and  in  that  case  Ge&rge^  the 
deviee,  had  nothing  but  what  came  from,  and 
must  descend  on  the  part  of  the  grand- 
'  mother.  On  thb  case  it  is  observable  that 
the  heir  had  not  two  estates ;  he  had  one  estate ; 
and  beyond  that,  at  the  utmost,  only  a  pos* 
sibility  by  descent.  It  seems  clear  that  by 
the  devise  he  took  an  estate  in  fee.  It  is 
therefore  impossible  he  could  take  the  fee, 
as  a  vested  estate  by  descent.  £ven  in  a 
will,  two  subsisting  estates  in  fee,  neither 
being  an  estate-tail,  cannot  be  created  by 
express  limitation:  one  must  be  an  alterna- 
tive or  substitute  for  the  other.  Of  course 
one  must  be  an  executory  interest ;  and 
when  the  fee  which  is  devised  gives  a  vested 
interest,  though  it  be  subject  to  be  defeated, 
no  fee  can  descend :  at  the  utmost  nothing 
more  than  the  right  to  the  fee,  on  a  parti- 
cular event  can  descend.  However  the  pos- 
sibility did  descend  from  the  grandmother 
to  the  heir,  and  the  heirs  of  the  gi;wdmQ« 
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ther  were  held  intitled  by  descent  in  the 
events  which  had  happened.(6()  It  has  been 
doubted  whether  the  heir  takes  by  purchase 
or  descent,  when  the  fee  is  devised  to  him^ 
subject  toan  executory  devise.  As  the  quality 
of  his  estate  is  altered ;  as  he  takes  a  fee  with 
a  qualification,  instead  of  a  fee  absolutely ^^ 
the  better  opinion  is,  that  he  takes  under 
the  will,  so  that  his  estate  will  be  descendi-* 
ble  from  him  as  the  first  purchaser^ 
.  Scott  V.  Scott{b)  is  an  authority  for  this 
conclusion.  On  this  point  a  more  copious 
discussion  will  be  found  in  considering  to 
what  extent  a  descent  may  be  affected  by 
merger. 

And  it  may  be  assumed  as  a  general  rule 
that  as  often  as  an  estate  of  inferior  degree, 
will  merge  in  the  estate  next,  in  order  of 
precedence,  it  will  merge  in  any  other  estate, 
which  would  cause  the  merger  of  that  estate 
itself ;  and  so  on  progressively.  Thus,  an 
estate  for  years,  or  any  other  estate,  not 
privileged  from  merger,  will  merge  in  au 
estate  of  fee-*simple ;  because  an  estate  for 
years  will  merge  in  an  estate  for  life,  and 
an  estate  for  life  will  merge  in  an  estate  in 
fee.  Hence  the  conclusion  drawn  by  Viner 
fyom  Wiscotfs  case,  that  where  the  inheri- 
tance comes  to  the  particular  estate,  whe- 
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[a]  See  alto  Vincent  v.  White,  infrs. 

(b)  Amb.  983. 
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ther  it  is  by  the  act  of  God,  the  law,  or  the 
party,  the  particular  estate  is  drowned.  In 
its  general  tendency,  2i,^d  with  a  view  to 
several  estates  held  in  the  same  right,  this  is 
true  of  the  doctrine  of  merger ;  but  it  must 
be  understood  with  the  qualifications  stated 
in  subsequent  parts  of  this  essay. (a) 

The  effect  of  merger  is  to  annihilate 
the  preceding  particular  estate  in  the  rever- 
sion or  remainder,  and  as  far  as  relates  to 
the  right  of  possession,  to  bring  the 
more  remote  estate  into  the  place  of  the 
preceding  estate.  This  rule,  it  is  appre- 
hended, called  forth  Mr.  Justice  Bathurst's 
observation  in  Goodright  v.  S€arl€,{b)  that 
there  could  be  no  merger  of  the  grand-mo- 
ther^s  estate,  which  was  the  largest. 

For  the  same  reason  an  estate  for  life  can- 
not  merge  in  an  estate  for  years,  or  an  estate 
for  the  life  of  .a  person  himself  merge  in  a 
more  remote  estate,(c)  which  he  has  for  the 
lifip  of  another  person,  or  even  for  the  lives 
of  several  persons ;  and  an  estate  in  fee  Or 
in  tail,  cannot  merge  in  an  estate  for  life ; 
or  an  estate  in  fee-simple  merge  in  any  estate 
whatever;  with  the  exception  that  the 
trust  of  an  estate  in  fee-simple,  may  merge, 
or  rather  be  extinguished  in  the  legal  owner- 


(a)  Vin.  Merg.  J.  (1.) 
{b)   2  Wilt.99. 
(e)  10  Co. 
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ship  of  that  estate,  as  will  be  shewn  in  a 
subsequent  page.  Now,  by  a  fee-simple 
.must  be  understood  an  interest^  which  will 
continue  for  ever ;  an  interest  not  restrained 
to  any  heirs  in  particular,  or  subject  to  any 
condition  ox  collateral  determination,  by 
which  it  may  be  qualified,  abridged,  or 
defeated.(a)     The  difference  between  a  fee- 

js»mple,  and  all  other  fees,  is,    tl^at  the  for- 

I     -*  «... 

mer  will  continue  for  ever:  so  that  that, 
which  as  to  fee-simples  is  certain,  is,  as  to 
every  other  fee,  only  probable  and  contin- 
gent. In  shorty  a  fee-simplei  is  the  most 
ample  of  all  estates.  All  interests  in  real 
property  are  derived  out  of  this  estate, 
and  ultimately,  by  merger,    surrender,   or 

efifluxion  of  time,  resolve  themselves  into  it. 

•  •  •         •  .    •    .    • 

^  The  consequence  is,  that  any  estate,  un- 
less privileged  ;  as  an  estate-tail,  and  even 
that  estate,  when  the  right  of  the  issue  ijn- 
der  the  intail  ceases,  or  is  defeated,  or  even 
suspended  ;  may  merge  in  the  fee-simple,  {b) 

That  a  fee  cannot  be  mounted  on  a  fee, 
^y .  ^^y  ^f  remainder,  gave  origin  to  the 
learning  of  executory  devises  and  shifting 
uses,  and,  as  flowing  from  this  learning,  to 
the  rule  against  perpetuities. 

Though  a  fee  after  a  fee  by  way  of  re- 
mainder is  void  ;  yet  one  fee  may  be  substi- 

-{«)  See  Ess.  on  Estates  io.feek 
(6)  Co^Lijtt.  18.8. 


S64  ON  IffiltGBR. 

tuted  in  the  place  of  another  fee^  in  case  such 
first  fee  should  feil  of  effect,  and  never  vest. 

So  under  the  learning  of  executory  de- 
vises and  springing  uses,  one  fee  may  be 
defeated,  avoided  and  determined  by  ano- 
ther gift  limited  to  take  eflfect  within  a  rea- 
sonable time  prescribed  by  the  rule  against 
perpetuities. 

That  rule  has,  as  to  the  limited  period, 
experienced  several  changes. 
'  At  last  the  period  is  fixed  to  a  life  or 
lives  in  being,  twenty-one  years  and  the 
time  of  gestation — either  kt  the  com- 
mencement or  the  determination  ;  or  at 
the  commencement  and  also  at  the  determi- 
nation of  the  period. 

With  respect,  however,  to  limitations 
which  are  to  abridge  or  defeat  an  estate- 
tail,  the  limitation  over  by  way  of  shifting 
use  ^r  executory  devise  cannot,  as  to  the 
estate-tail,  be  too  remote ;  for  the  limita- 
tion by  shifting  use  or  executory  devise  is 
collateral  to  the  estate-tail,  and  may  be 
barred  by  the  tenant  in  tail  when  he  ob- 
tains the  immediate  freehold  or  the  con- 
currence of  the  owner  of  the  immediate 
freehold ;  and  therefore  a  case  so  circum- 
stanced as  it  is  not  within  the  danger^  so  it  is 
not  within  the  influence  of  the  rule  against 
perpetuities,  (a) 

-  II  i_Li-    I  I  M    ■  Mil  I  i—i        — ir-r-i ' — • — 

(a)  Nichols  v.  Sheffield,  2  Bro.  Ch«  Cbb.  1E16« 
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Of  Powers  and  the  Fee  in  the  same  Person. 

At  the  common  law  no  powers  except 
authorities  given  by  wills  of  lands  which 
were  devisable  by  custom  could  be  creat- 
ed. These  authorities  were  rather  in 
the  nature  of  powers, ,  than  powers.  It  is 
sometimes  said  that  the  same  person  can- 
not have  a  power  and  also  an  estate^  but 
the  power  will  merge  in  the  estate.  This 
proposition  is  too  general,  and  it  is  import-^ 
ant  that  this  subject,  though  not  strictly 
belonging  to  the  law  of  merger,  should  be 
examined. 

The  case  of  Goodill  v.  Brigham{a)  is  sup- 
posed to  have  been  decided  on  this  ground « 
In  that  case  a  gift  to  a  wife  in  fee  by  a  will, 
with  a  power  to  dispose  of  the  estate  with- 
out the  controul  of  her  husband,  was  void  as 
to  the  power,  as  being  inconsistent  with  the 
fee  given  to  her  in  the  first  instance  ;  and 
it  was  observed  by  Chief  Justice  Eyre^ 
1st,  That  "  it  was  admitted  in  argument 
that  this  was  a  devise  in  fee-simple  with 
a  power  superadded.  I  did  not  compre-*^ 
hend  how  that  could  be.  My  brother 
Le  Blanc  has  argued  the  case  veiy  lumi- 
nously, and  satisfactorily,  and  so  as  to 
convince  me  that  a  power  is^  inconsistent 
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^^  with  such  an  estate.  If  we  trace  back  the 
'^  nature  of  uses,  it  will  be  clear  that  this 
•'  cannot  be  considered  as  a  power.  Powers 
^^  are  the  modifications  of  the  uses  of  that 
^^  estate^  which  a  man  has  to  dispose  of; 
^^  and  great  latitude  is  allowed  in  making 
'*  those  modifications.  If  a  man  employ 
"  the  proper  means,  he  may  create  all 
**  kinds  of  powers  that  are  consistent  with, 
•^  and  within  the  extent  of,  his  fee-simple  ; 
^^  and  until  his  fee-simple  is  exhausted,  I 
^*  know  of  no  power,  no  distribution,  pro- 
**  vided  it  do  not  violate  the  rules  of  law, 
"  which  could  not  be  supported :  as  iar  as 
'''  that  goes  the  doctrine  of  powers  is  very 
**  intelligible.  The  power  which  -any  one 
"  creates  must  be  exercised  over  his  own 
"  estate ;  but  when  it  has  been  exercised  over 
"  that  estate  to  the  extent  6f  that  estate, 
that  is,  when  he  has  given  away  the 
whole  fee-simple,  and  the  whole  use  of 
the  fee-simple  too,  it  seems  to  me  that 
he  is  functus  officio.  What  remains  for 
"  him  to  do  %  All  which  he  does  beyond 
that,  goes  to  say  in  what  manner  the  fee- 
simple  shall  be  enjoyed  by  the  doniie, 
and  is  matter  of  direction  intended  by 
**  the  donor  to  controul  all  the  rules  of 
**  law.  When  a  devisor  gives  an  estate  ^  to' 
*^  a  feme  covert,  and  attempts  to  relieve 
^^  her  from  the  disability  arising  from  her 
**  coverture,   his  estate    being    exhausted 
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"  the  law  mlist  controul  her  enjoyment  of 
it.     It  is  true  that  he  may  modify   her 
enjoyment  of  the  estate,  as  far  as  is  within 
*'  the  use  of  the  estate,  as  if  he  make  a- 
"  conveyance  in  fee  to  trustees,   and   di- 
"  rect  that  the  wife  shall  have  the  estate 
''  to  her  sole  and  separate  use,  and  make  a 
^^  subsequent  declaration  to  such  uses   as 
'*  she  shall  appoint,  the  uses  will  wait  upon 
*'  that  declaration,   and  as  soon  as  any  step 
"  has  been  taken  to  execute  the  power, 
*^  the  uses  will  receive  that  direction   from 
the  appointment  which  he  intended  tliat  * 
they   should   receive.      In  that  case  the* 
appointment  under  the  power  will  enure 
''  as  a  limitation  of  those  uses  which  he  had 
**  a  right  to  limit.      But  the  present  case 
**  seems  quite  beyond  the  scope  of  a  power, 
"  and  of  ail  the  rules  of  law  which  have  pre- 
vailed with  respect  to  the   execution  of 
powers.     The   devisor  has  given  a  fee- 
simple   to  the  wife,  to  be  enjoyed  by  her 
to  her  sole  and  separate  use  :  what  does 
the  law  say  ?  the  law  says  that  a  feme 
"  covert  cannot  take  an  estate  to  her  sole 
^'  and  separate  use.      The   devisor  should 
"  have  taken  the  necessary  steps  to  cany 
"  his  intent  into  effect :  he  should  either 
*•  have  devised  the  estate  to  trustees  with 
'^  uses  waiting   on  what  he  might  autho- 
"  rize  her  to  do,  or  he  should  not  have. 
"  given   her   the  whole  .  fee ;  in  either  of 
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'^  which  cases  this  power  might  have  been 
"  well  executed.  This  appears  to  be  the 
"  state  of  the  case  on  principle ;  and  on 
'*  authority  there  is  nothing  which  goes  to 
**  establish  that  where  there  is  a  direct 
"  conveyance  of  an  estate  in  fee-simple 
'^  any  use  can  be  grafted  upon  it ;  much 
^'  less  a  use  of  this  nature,  the  object  of 
*^  which  is  to  enable  a  feme  covert  to  do 
"  what  by  law  she  is  disabled  ftom  doing. 
AH  powers  which  can  be  given,  mnst  be 
part  of  the  use  of  the  fee-simple  ;  and 
^^  the  moment  that  use  is  exhausted,  there 
can  be  no  such  thing  as  annexing  some 
new  use,  beyond  all  which  the  party 
himself  had  to  give.  And  Mr.  Justice 
•*  Buller  observed,  this  devise  is  as  explicit 
as  possible,  and  creates  in  her  a  complete 
fee-simple.  Then  the  power  given  is 
inconsistent  with  the  estate,  and  we  can- 
"  not  reduce  the  latter  to  an  estate  for 
"  life  ;  for  we  cannot  vary  the  interest 
which  the  devisor  has  given.  Suppose 
by  transposing  the  clauses  we  could  con- 
**  strue  this  to  be  a  devise  to  such  persons 
and  uses  as  E.  Rogers  should  appoint ; 
and  for  want  of  such  appointment  to 
^*  herj  and  her  heirs.  If  the  devise  had 
"  stood  thus,  she  could  have  taken  nothing 
till  her  death,  or  till  her  appointment. (a) 
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^  Now  the  devisor  cleariy  intended  that 
••  she  should  take  immediately :  we  cannot 
*^  therefore  make  this  construction  without 
^^  doing  actual  violence  to  the  will.  Thie 
^  devisor  seems  to  have  had  two  intentions 
which  are  inconsistent:  one  was,  to  give 
an  estate  in  fee  to  E.  Rogers ;  the  other, 
to  qualify  it  in  such  a  manner  as  that 
her  husband  should  have  no  power  over  it, 
'*  which  last  is  contrary  to  the  rules  of  law: 
the  court  will  therefore  carry  into  effect 
the  first  intention,  and  reject  the  other- 
How  does  this  case  differfrom  an  attempt 
to  create  a  power  of  disposing  by  will 
attested  by  one  witness,  or  to  devise  an 
"  estate-tail  with  a  restriction  on  the  devi* 
"  see  from  suffering  a  recovery  %  In  this, 
**  as  well  as  in  the  cases  I  have  put,^we  can 
^  only  say,  the  law  will  not  allow  of  such  a 
•*  disposition/^  And  Mr.  Justice  Rooke 
added,  *^  when  a  man  gives  a  fee-simple, 
he  shall  not  be  allowed  to  say^  that  such 
fee-simple  shall  not  be  subject  to  all  the 
restraints  which  the  law  imposes  upon 
it.  The  devisor  having  given  a  fee- 
simple,  he  could  add  nothing  to  it,  and 
consequently  the  subsequent  power  is 
♦*  void.** 

The  points  really  decided  in  this  case, 
when  well  understood  are,  1st,  That  a  per- 
son cannot  be  seized  to  his  own  use,  when 
there  is  not  any  other  purpose  to  be  an- 
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swered  ;  and  2diy,  A  man  cannot  hav€  a 
power  and  a  fee  in  the  same  land8>  when  he 
is  seized  of  that  fee  under  a  gift  or  convey^ 
ance  to  him  by  the  rules  of  the  common 
law.  It  is  necessary  to  introduce  these 
qualifications^  because  it  is  clearly  settled 
by  Sir  Edward  Clerks  case^  (a)  followed  as 
that  case  has  been  by  various  other  deter* 
minations>  and  particularly  Maundrell  v. 
MO'UndreU^  ip)  that  in  a  conveyance  to  uses 
the  same  person  may  have  a  power  of  ap- 
pointment and  also  a  fee. . 

To  guard  ^  against  mistakes  it  may  be 
added  that  when  .a  conveyance  is  made  by 
A.  to  B.  in  fee^  to  such  uses  as  A.  shall 
appoint^  and  in  default  of  appointment 
,to  the,  use  of  A,  in  fee,  A.  is  seized  by 
means  of  the  statute  of  uses,  and  the  power 
and  the  fee  are  consistent.  It  is  some* 
times  said  that  A.  will  be  seised  of  his  old 
estate ;  yet  this  is  only  a  figurative  expres- 
sion :  he  has  a  new  seisin  or  estate  with  the 
descendible  qualities  of  his  fprijier  seisin  or 
estate. 

-  So  if  A.  convey  to  B.  in  fee,  to  such 
use3  as  A.  shall  appoint,  and  in  default  of 
appointment,  to  the  use  of  A.  for  life,  re- 
mainder to  B.  in  fee.  The  power. will  be 
good  in  this  instance,  and  yet  B.  is  seised  by 
the  rules  of  the  common  law,,  undjer   the 
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grant  to  hiin>  and  not  by  force  or  means  of 
the  use  declared  in  his  fEtvor.  The  us^ 
declared  in  his  favor^  excludes  a  resulting 
use.  The  conveyance  opemtes  as  to  the  estate 
for  life  under  the  statute  of  uses.  And  there-^ 
fore  as  the  power  is  in  a  conveyance  to  uses 
it  is  an  efficient  power  and  well  created. 

But  a  form  of  conveyance  which  fre-' 
quently  occurs  in  practice,  and  which  ori- 
ginated in  a  work  of  great  utility,  (a)  has  in- 
volved many  titles  in  error  and  difficulty « 
For  that  reason  it  deserves  a  few  observa- 
tions. The  form  now  contemplated  is  that 
of  a  conveyance  to  A.  in  fee  to  such  use$ 
as  A.  shall  appoint,  and  in  defiiult  of  ap- 
pointment to  the.  use  of  A.  in  fee«  In  this 
form  it  will  be  observed  A.  is  the ,  grantee 
and  the  only  cestui  que  use.  These  uses 
are  void  in  their  inception. 

Before  the  statute  for  transferring  uses 
into  possession,  A.  could  not  have  called 
for  a  conveyance  to  himself.  He  could  not 
be  considered  as  his  own  trustee.  No  use 
or  trust,  divided  from  the  seisin  or  estate, 
existed.  He  was  the  sole  and  absolute 
owner,  and  his  beneficial  interest  resulted 
from,  and  was  a  consequence  of  his  legal 
estate.  The  statute  of  uses  is  applicable 
only  when  there  is  an  use  divided  from  the 
legal  ownership  ;  and  therefore  the  statute 
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^oes  not  execute  uses  of  this  description^ 
when  the  use  or  beneficial  ownership  is  in 
effect  embraced  in^  and  conferred  by  the 
legal  estate.  Such  indeed  is  the  construc- 
tion which  the  statute  has  received^  that  it 
does  not  operate  on  the  ultimate  fee,  (a) 
limited  to  the  grantee,  after  particular  estates 
arising  from  uses  within  the  scope  of  the 
statute*  For  when  the  fee  is  limited  to  the 
person  who  is  the  grantee  of  the  legal  estate, 
it  leaves  to  him,  under  the  rules  of  the  com- 
mon law,  that  portion  of  the  ultimate  fee 
which  is  not  disposed  of  by  means  of  the 
uses. 
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That  the  several  Estates  must  be  held  in  the 
same  legal  Right ;  or  when  the  Estates  are 
held  in  different  legal  Rights,  one  of  them 
must  not  be  an  Accession  to  the  other  merely 
by  the  Axt  of  Law. 

The  rule  on  merger  is,  generally,  that 
when  two  estates,  one  immediately  expecr 
tant  on  the  other,  meet  in  the  same  person, 
in  the  same  right,  the  former  of  these 
estates  shall  merge  in  the  latter.  There  are 
several  qualifications  to  the  general  terms 
of  this  rule.  There  aa?e  also  some  excep- 
tions applicable  to  cases  falling  under  the 
strict  letter  of  the  rule.  Of  the  two  estate^ 
it  has  been  said,  first,  that  they  must  come 
to  one  and  the  same  person  in  one  and  the 
same  right;  secondly,  that  a  man  cannot 
have  a  term  for  years  in  his  own  right  and  a 
freehold  in  autre  droit,  to  consist  together ; 
thirdly,  that  a  man  may  have  a  freehold  in 
his  own  right  and  a  term  in  autre  droit. 
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These  three  positions  are  found  in  books 
of  the  highest  authority.     They  are  treated 
as  polar  stars  ;  as  positions  which  afford  a 
guide  Q^^the  distinctions  existing  between 
those  cases  which  are,  and  those  which  are 
not,  within  the  exception  of  the  law  on  the 
merger  of  estates.     The  first  position  is  ad- 
vanced by  Mr.  Justice  Blackstone.  (a)     The 
terms  of  that  position  are  not   warranted 
by  either  of  the  examples  he  has  given,  or 
either  of  the  cases  to  which  he  refers.    Aflei- 
laying  down  the  qualification  to  the  rule 
broadly  to  be,  that  the  two  estates  must 
come  to  one  and  the  same  person  in  one 
and  the  same  right,  he  draws  this  conclu- 
tion,  **  else  if  the  freehold  be  in  his  own  right 
*'  and  the  term  in  right  of  another  {en  autre 
^*  droit)  there  is  no  merger.''     Though  the 
rule  of  qualification  is  in  general  tenns,  the 
conclusion  from  it  is  to  those  cases  only  in 
which  the  party  has  the  freehold  in  his  own 
right,  and  the  term  in  right  of  another;  and 
the  cases  stated   in  support  of  the  conclu- 
sion are  as  confined  as  the  conclusion  itself. 
For  the  words  of  the  learned  commentator 
are,  **  therefore  if  tenant  for  years  dies,  and 
"  makes  him  who  hath  the  reversion  in  fee 
"  his  executor,  whereby  the  term  for  years. 


(a)  1.  Vol.  177. 
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*^  vests  also  in  him,  the  term    shall    not 

*^  merge,  for  he  hath  the  fee  in    his  own 

^^  right,  and  the  term  of  years  in  right  of  the 

**  testator,  and  subject  to  his  debts  and  lega- 

*'  cies.     So  also  if  he  who  hath  the  rever- 

"  sion  in  fee,  marries  the  tenant  for  years 

**  there  is  no  merger,  for  he  hath  the  inhe- 

**  ritance  in  his  own  right,  the  lease  in  right 

**  of  his  wife/' 

The  second  and  third  positions  are  the 

language  of  Lord  Coke.  They  were  propos- 
ed by  way  of  distinction,  evidently  to  shew 
that,  in  his  opinion,  the  term  will  always 
merge  when  the  freehold  is  held  in  autre 
droit,  and  the  term  is  held  by  the  party  in 
his  own  right,  and  that  the  term  will  never 
merge  when  it  is  held  in  autre  droits  and  the 
freehold  is  held  by  the  party  in  his  own 
right ;  and  though  Mr.  Justice  Blackstone 
has,  in.  the  most  general  terms,  advanced  the 
opinion  that  the  two  estates  must  come  to 
one  and  the  same  person  in  one  and  the 
same  right,  yet  from  his  conclusion,  and 
from  his  examples  in  support  of  the  conclu- 
sion, he  seems  to  have  agreed  to  the  distinc- 
tion taken  by  Lord  Coke.  The  passage  in 
question  is  in  Lord  Coke's  commentary  on 
Littleton  ;  and  it  is  in  these  words. (A) 

^'  A  master  of  an  hospital  being  a  sole 
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**  corporation,  by  the  consent  of  his  brfe- 
"  thren  makes  a  lease  for  years  of  part  of 
^^  the  possessions  of  the  hospital ;  afterwards 
**  the  lessee  for  years  is  made  master,  the 
*^  term  is  drowned,  for  a  man  cannot  have 
**  a  term  for  years  in  his  own  right,  and  a 
*'  freehold  en  autre  droit,  to  consist  toge- 
**  ther,  as  if  a  man  lessee  for  years  takes  a 
*^'  feme  lessor  to  wife.  But  a  man  may  have 
"  a  freehold  in  his  own  right,  and  a  term 
•^  in  autre  droit ;  and  therefore  if  a  man  les- 
"  sor  takes  the  feme  lessee  to  wife,  the  term 
•*  is  not  drowned,  but  he  is  possessed  of  the 
**  term  in  her  right  during  the  coverture. 
**  So  if  the  lessee  makes  the  lessor  executor, 
•'  the  term  is  not  drowned/' 

The  exemption  from  merger  has  also 
been  considered  in  this  latitude,  though  not 
with  the  same  distinctions,  by  other  lawyers 
of  distinguished  eminence.  In  a  case  in 
Salkeid  (c)  Lord  Chief  Justice  Holt  said,  if  a 
man  hath  a  term  in  right  of  his  wife,  and 
purchases  the  reversion,  this  is  no  extin- 
guishment, because  he  hath  the  term  in  one 
right,  and  the  reversion  in  another.  This 
opinion,  as  far  as  it  gives  any  conclusion, 
affords  ground  for  the  terms  in  which  the 
exemption    is   expressed   by    the    learned 
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Blatksti^ne :  and  in  3  Term  Reports,  (a) 
Lord  Kenyan  said  generally,  without  any 
distinction,  nothing  is  clearer  than  that  a 
term  taken  aiieno  jure  is  not  merged  in  a 
reversion  acquired  sua  jure. 

But  presumptuous  as  it  may  appear  to 
question  positions  sanctioned  by  the  au- 
thority of  these  great  names,  the  opinion 
must  be  hazarded  that  the  law  is  not  fully 
and  clearly  expressed  by  either  of  these 
general  conclusions. 

That  the  two  estates  must  be  held  by  one 
and  the  same  person,  in  one  and  the  same 
right,  in  order  that  the  doctrine  of  merger 
may  be  applicable,  is,  as  a  general  propo- 
sition, contrary  to  several  ancient  and  to 
some  modern  cases.  Thus  according  to 
Brooke,{b)  Surrender,  if  an  executor  who  has 
a  lease  for  years  from  his  testator,  purchases 
the  freehold,  the  lease  is  clearly  extinct;  and 
Dyer,  (c)  also  expressly  declared  that  if  an 
executor  hath  a  term,  ?iX\Apurchasethihe  fee- 
simple,  the  term  is  determined.  In  another 
case,  a  man  had  a  lease  for  years  as  executor, 
and  afterwards  purchased  the  laud  in  fee^ 
and  Brooke  [d)  says  the  lease  was  extinct. 
In  another  case,  a  married  woman  became 


(a)  p.  461. 

ih)  pi.  52. 

\c)  4  Leon.  37. 

{d)  p.  854.  ExtiqgvisbineaU 
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intitled  to  a  term  as  executrix,  and  the  hus- 
band held  the  term  in  her  right,  and  in  right 
of  her  character  of  executrix,  he  purchased 
the  inheritance  ;  {a)  and  it  was  held  that  the 
term  was  merged  so  as  to  be  extinct  as  to 
the  wife  if  she  survived,  though  in  respect 
of  all  strangers  it  should  be  accounted  assetts 
in  his  hands. (*)  And  in  4  Leon.  37,  Man-- 
woorf  declared  the  law  to  be  that  if  a  woman, 
termor  for  years,  takes  husband  who  pur- 
chases the  fee,  the  term  is  extinct,  for  the 
husband  hath  done  an  act  which  destroys  the 
term,  namely,  the  purchase.  Now  in  all 
these  cases  the  husband  was  possessed  of  the 
term  in  one  right,  and  became  seised  of  the 
reversion  in  fee  in  another  right,  and  yet 
the  doctrine  of  merger  prevailed.  These 
cases  then  shew,  that  the  position  thus 
generally  advanced  by  Mr.  Justice  Black-- 
stone  cannot  be  supported  by  authority. 

The  position  of  Lord  Coke  that  a  man 
cannot  have  a  term  for  years  in  his  own 
right  and  a  freehold  in  autre  droit y  to  consist 
together,  is  equally  untenable.  The  very 
example  given  by  his  lordship  of  a  man, 
lessee  for  years,  who  takes  a  feme  lessor  to 
wife,    has  been  denied  to  be  law.  (c)     And 


(a)  Cas.  5Eliz.  Mo.  54. 

(6)  Dales,  52.  pi.  25.  Plow.  420.  Broke,  Lease  63.  Lee*»Case» 
3  Lev.  16. 

(r)  Litchden  v.  Winsmore,  1  Roll  Abr.  034. 
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against  the  point  of  difference  taken  by 
Lord  Coke^  the  case  of  Piatt  v.  Sleep  (a)  is  a 
decisive  authority. 

The  point  of.  that  case  is,  that  the  descent 
pf  the  immediate  reversion  to  a  woman  does 
not  merge  an  estate  for  years  vested  in  her 
husband  in  his  own  right.  In  that  case  the 
husband  had  a  term  in  his  own  right,  and 
the  freehold  in  right  of  his  wife  by  descent^ 
and  yet  it  was  held  that  these  estates  might 
consist  together.  The  resolution  was  that 
where  the  baron  had  a  term  for  years  in  his 
own  right,  and  the  inheritance  afterwards 
descended  to  his  feme,  that  coming  to  him 
en  autre  droit  should  not  drown  and  extin- 
guish the  term  for  years  which  he  had  and 
was  possessed  of  in  his  own  right ;  and  that 
he  might  well  assign  over  or  dispose  of  the 
term  at  his  pleasure,  notwithstanding  the 
descent  of  the  inheritance  to  the  wife.  And 
all  the  judges,  except  Williams ,  who  was  very 
strenuous  against  this  doctrine,  (A)  agreed 
in  this  point.  The  judges  who  dissented 
from  Williams  said,  it  was  not  like  Braces- 
bridge  V.  Cooke,  (c)  where  the  baron  had  the 
fee  and  freehold  in  his  own  right,  and  the 
tenn  in  right  of  his  feme  ;  while  the  case  of 
Bracebridge  v.  Cooke  is  an  authority  that  if  a 


(«)  Cro.  Jac.  276. 1  Balstr.  118.  Godb.  2. 
(h)  1  Bulitr.  118. 
(c)  Plow.  418. 


husband  who  has  the  reveFsion  in  fee,  d^«r- 
wards  becomes  mtitled  to  a  term  in  right  of 
his  wife,  the  same  shall  not  merge. 
'  From  the  case  of  Piatt  and  Sleeps  Jen- 
kins {a)  in  his  Centuries  deduces  these  dis- 
tinctions :  "  A  woman  has  a  lease  for  years ; 
^*  she  tak«s  a  husband  who  is  seised  of  the 
**  reversion  in  fee,  the  lease  may  survive  to 
"  the  woman.  A  husband  has  a  lease  for 
*'  years,  and*  the  wife  purchases  the  fee,  or 
^*  the  wife  before  marriage  ka»  the  reversion  ; 
*'.  this  extinguishes  the  lea&e,  but  not  so 
*'  if  the  fee  descends  to  the  wife  after  mar- 
"  riage.  He  refers  to  the  maxims  xxUenti 
"  nonjitinjurid,  qui  libei  potest  renumciare 
*'  Juripro  se.introducto." 

All  these  positions  are  correct  except  that 
-which  applies  to  the  wife,  who  before  mar- 
riage has  the  reversion.  That  proposition 
is  contrary  to  the  current  of  authorities, 
and  no  case  occurs  which  supports  the 
'  proposition  that  the  lease  shall  merge  when 
an  **  husband  has  a  lease  for  years  and  the 
"  wife  purchases  the  fee."  This  latter  propo- 
sition, if  law,  may  be  reconciled  by  consider- 
ing that  the  wife  cannot  purchase  with  eifect 
without  her  husband's  concurrence  ;  that  his 
concurrence  is  an  act  done  by  him  amount- 
ing to  a  waiver  of  the  term  ;  in  effect,  to  an 

(o)  leak.  73.  Hob.  3. 
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agreement  to  give  up  the  term>  and  to  t^ke 
the  freehold  in  right  of  hia  wife.  This,  how- 
ever, should  be  treated  ^s  a  doubtful  point. 

So  Lord  Cake  threw  out  a  doubt  whether 
a  term  in  a  husband  would  not  merge  in  the 
inheritance  of  his  wife,  when  he  became 
tenant  by  the  curtesy  initiate,  although  it 
would  not  merge  while  he  and  his  wife  had 
only  a  seisin  in  right  of  his  wife*(a) 

The  case  of  the  leasee  under  a  hospital 
becoming  master  of  the  hospital  is  still  un-- 
answered.  The  point  of  that  case  is  equally 
applicable  to  any  person  who  is  lessee  un- 
jder  the  parson  of  a  living,  with  the  concur- 
rence of  patron  and  ordinary,  and  afterwards 
during  the  term  becomes  parsoa  o£  the 
church.  The  instance*  of  the  parson  was 
urged  in  tliecase  of  Bracebridge  v.  Cook,  {b) 
It  was  said  by  counsel  that  if  a  parson,  pa- 
tron, and  ordinary,  make  a  lease  for  years  of 
the  glebe  land  of  the  parsonage,  and  after 
the  parson  dies,  and  the  lessee  for  years  is 
made  parson,  and  after  he  dies,  that  his  excr 
cutors  shall  not  have  the  residue. of  the  said 
term  which  is  to  come.  The  reason  they 
assigned,  was  that  the  term  was  extinct  by 
the  frank-tenement  of  the  land,  which  the 
parson  had  in   hinL.     Cataline   denied  this 


(a)  I  Bustr.  118. 
(h)  Plowd.  418. 
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opinion  to  be  law.  He  said  the  parson  had 
the  term  in  his  own  right,  and  in  capacity 
of  his  natural  body,  and  the  inheritance  as 
parson,  which  was  another  capacity,  and  that 
therefore  the  term  should  not  be  extin- 
guished ;  but  some  at  the  bar  said  he  had 
both  in  his  own  right  and  to  his  own  use,  and 
therefore  it  was  reason  that  it  should  be 
extinguished^  notwithstanding  he  had  it  in 
several  capacities,  and  that  it  was  not  like 
where  the  termor  had  the  term  of  years  as 
executor  of  the  lessee,  for  that  there  if  he 
died  the  term  should  be  revived. 

On  the  point  of  lessee  becoming  parson, 
the  books  afford  a  great  contrariety  of 
opinion.  The  history  of  these  opinions  is 
traced  by  Viner  in  •his  Abridgment,  («)  who 
sums  up  the  same  in  these  words:  3  Le»  111. 
Trin.  26  Eliz.  contra,  that  the  term  is  ex- 
tinct,  although  he  had  the  term  in  his  own 
right,  and  the  freehold  in  the  right  of  the 
church,  and  cited  1  Roll  R.  247.  Trin.  12 
Jac.  that  by  the  best  opinion  it  is  an  extin- 
guishment, and  that  it  was  taken  in  Sir 
Francis  Fleming^s  case.  Lane  101.  Hil.  8  Jac. 
contra,  that  it  does  not  extinguish  his  term ; 
iper  Bromlei/,  J. — But  see  Winch  120  contra^ 
that  it  was  a  surrender,  cites  Rudd^s  case. 
So  is  Hutt.  105.  in  S.  C.  also  Sir  A.  CapePs 


(a    J  5  Vol.  362.  pi.  3,  note. 
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case-  So  Jenk.  200,  in  pi.  18,  that  the  lease 
is  extinct.  So  of  a  master  of  an  hospital, 
ibid;  but  if  a  lease  for  years  be  made  to  A. 
one  of  the  commonalty  of  London,  and  after- 
wards he  becomes  mayor,  this  lease  is  not 
extinct ;  and  so  of  a  Dean  and  Chapter,  ibid. 

It  is  rather  difficult  to  refer  the  cases  to 
any  distinct  ground,  or  discover  their  prin- 
ciple. It  is  sufficient  for  the  purpose  to 
contend  that  the  determinations  only  prove 
that,  in  those  particular  instances,  the  term 
did  merge,  notwithstanding  the  term  and  the 
freehold  were  held  in  different  rights;  and 
that  these  cases  by  no  means  establish  a 
general  rule  that  a  term  in  a  man^s  own  right 
is  inconsistent  with  a  freehold  in  autre  droit. 

Though  these  positions  may  be  law  they 
do  not  meet  or  answer  the  case  under  consi- 
deration ;  since  the  party  clearly  had  the 
term  in  his  own  right,  and  afterwards  ac- 
quired the  freehold  in  his  corporate  capacity. 

The  solution,  from  the  nature  of  a  term, 
namely,  that  it  depends  on  contract,  and  that 
the  subsequent  acceptance,  is,  in  fact,  a  pur- 
chase of  the  freehold,  so  that  the  ownership 
of  the  term  is  included  in,  and  conferred  by 
the  freehold,  and  that  the  law  presumes  an  ex- 
tinguishment, especially  as  no  other  person 
is  concerned  in  interest,  affords  no  satis- 
factory line  of  distinction,   since  every  case 
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of  a  husband  who  ha^  a  freehold,  and  marries 
a  woman  who  has  a  prior  term  in  the  same 
laad>  ought  to  be,  whilst  it  is  not.  governed 
by  the  same  reason. 

It  is  to  be  remembered,  that  a  sole  cor- 
poration cannot  take  a  term  in  its  corporate 
capacity  ;  and  it  follows^  as  a  consequence^ 
that  it  must  take  the  term  in  its  natural  ca- 
pacity, though  it  was  intended,  that  the 
parson  should  have  the  term  in  right  of  his 
corporate  functions.  The  law  in  this  in- 
stance giving  effect  to  the  intent,  as  far  as  it 
can  be  accomplished,  and  applying  the  doc- 
trine of  cy  preSy  allows  the  person,  who 
represents  the  sole  corporation  to  take  in 
his  individual  capacity  ;  consequently,  he 
takes  the  term  in  his  own  right,  and  the 
term  will  undoubtedly  merge  in  a  reversion 
or  remainder  in  fee,  afterwards  granted  to 
him  as  an  individual.  In  effect,  he  then  takes 
both  estates  in  his  own  right,  and  therefore 
these  examples  do  not  fall  within  the  autho- 
rities which  are  under  discussion. 

And  though  it  be  true,  that  a  man  may 
have  a  fre^old  in  his  own  right,  and  a  term 
in  autre  droits  yet  the  position  must  not  be 
received  as  a  branch  of  a  distinction  thaX  a 
man  cannot  have  a  term  for  ye0.rs  in  his  own 
right,  and  a  freehold  in  autre  droit  to  con- 
sist together;  and  that  he, may  have  a  free- 
hold in  his  own  right,   and  a  term  in  autre 
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droit.  Even  as  a  substantive  position  it 
must  not  be  undersood  in  the  utmost  lati- 
tude of  its  import.  It  is  not  true  that  a 
teim  cannot  merge,  merely  because  it  is  held 
in  autre  droits  and  that  the  freehold  is  held 
by  the  owner  of  that  term  in  his  own  right. 
A  term  of  this  description  is  not  exempt 
from  the  doctrine  of  merger.  On  the  6nc 
hand,  a  term  held  in  autre  droit  will  not 
always  merge,  when  the  term  and  the  free- 
hold meet  in  the  same  person :  on  the  other 
hand,  it  will  not  always  be  protected  from 
merger. 

That  it  will  merge,  or  be  exempted  from 
merger,  will  depend  on  circum^tiuices. 

From  a  collective  view  of  all  the  cases, 
the  distinction  really  established  trjr  them 
is  not  generally,  that  there  will  not  be 
any  merger,  because  the  two  estates  are 
held  in  different  rights,  or  because  the  free- 
hold is  held  by  thie  owner  of  the  term  in  his 
own  right,  and  the  term  in  autre  droit.  It 
is  oAly  that  the  accession  of  one  estate  to 
another, (a)  merely,  by  the  act  of  laWy  as  by 
marriiage,  by  descent,(fr)  by  executorship, 
intestacy,  &c.  will  not  o<:casion  a  merger  of 
one  estate  in  the  other,  when  the  two  estates 
are  held  in  different  rights.    While  a  descent 


(a)  Plow,  Com.  418.    4  Leon.  37. 
{h)  Le«*8  case,  3  Leo.  110. 
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o  the  inheritance  will  merge  a  term,  which 
a  person  has  in  his  own  right  at  law,  though 
he  be  a  trustee  of  that  term. (a) 

And  in  a  case  noticed  in  L€onard,{b)  it 
was  agreed  that  if  a  feme  termor  marry  him 
in  remainder,  the  term  continued,  for  that 
it  was  the  act  at  iaw,  which  cast  the  term 
on  the  husband;  and  in  Bracebridge  v.  Ceok{c) 
the  husband  was  the  lessor,   and  by  mesne 
assignments  the  tenement  became  vested  in 
two  persons  jointly,   and  one  of  these  per- 
sons intermarried  with  the  lessor,  and  it  was 
held  that  the  joint-tenancy  was  not  severed 
or  suspended,  and  that  on  the  death  of  the 
wife,  that  term  survived   to  her  companion 
in  the  joint-tenancy;    consequently  it  did 
not  merge.     On  this  case  two  observations 
arise.     The  right  which  the  husband   ac- 
quires  in  the  term  of  his  wife    does  not 
merely,  by  force  of  the  marriage,  sever  or 
suspend  a  joint-tenancy ;{d)  and  in  the   par* 
ticular  case  under  consideration,  the  bus- 
band  was  the  owner  of  the  freehold  before 
his  marriage,   and  consequently,  the  term 
was  by  act  of'  law  an  accession  to  his  free- 
hold.    Therefore  he  had  not  done  anv  act 
which  amounted  to  an  alienation  or  virtual 


(a)  Lee's  ease,  S  Leo.  110. 
(6)  4  Ley.  37. 

(c)  Plow.  418. 

(d)  Ibid. 
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surrender  of  a  term;  while  an  act  is  done  by 
a  man  who,  after  he  has  a  term  in  right  of 
his  wife,  purchases  the  freehold,  and  thereby 
virtually  declares  that  he  means  to  be  the 
owner  of  the  freehold,  and  to  renounce  the 
term. 

In  Bracedridgev.  Cook{a)  the  husband  made 
a  lease  for  years,  the  lessee  granted  the 
term  to  the  wife  of  the  lessor  and  a  stranger, 
and  the  husband  and  wife  died,  and  the 
stranger  survived.  It  was  adjudged  that  he 
should  have  the  intirety  of  the  lands  for  the 
residue  of  the  term  by  survivorship.  One 
of  the  points  made  in  this  case  was,  whe- 
ther or  no  the  immediate  freehold  and  in- 
heritance which  the  husband  had,  should 
merge  the  term  which  the  wife  had  in  the 
moiety,  and  so  dissolve  the  jointure  between 
the  wife  and  the  stranger. 

And  as  to  this  point  it  was  said,  the  case 
was  no  other  than  this :  if  the  lessor  who 
had  the  feensimple,  married  with  a  woman 
his  lessee  for  years ;  or  if  the  husband  made 
a  lease  for  years,  and  the  lessee  granted  his 
estate  to  the  wife  of  the  lessor,  whether 
this  should  extinguish  the  lease  for  years 
or  not ;  for  if  it  should,  the  moiety  of  the 
lease,  in  that  case,  was  extinguished  and 
merged  by  the  immediate  inheritance  which 
the  husband  had  in  the  land.      And    the 


(a)  Plow.  417. 
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conrt  held  the  law  to  be,  that  the  immedi- 
ate estate  of  inheritance,  which  the  husband 
in  that  case  had,  should  not  merge  or  ex- 
tinguish the  moiety  of  the  term  which  the 
wife  had  ;  because  he  had  the  inheritance  in 
his  own  right,  and  the  term  in  right  of  his 
wife ;  in  which  case  the  freehold  and  inheri* 
tance  of  the  husband,  wherein  the  wife  had 
nothing,  should  not  merge  the  t^m  of  the 
wife.   For,  as  it  was  observed^  the  law^  n^hick 
carried  in  iheif  reason  and  equity^  'Would  not 
do  prgudice  to  another;  and  in  that  case  the 
wife  was  othfer  than  the  person  who  had  the 
inheritance  ;  and  the  marriage  of  husband 
and  wife  was  a  laudable  thing,  for  which  rea- 
son the  law  would  not  prejudice  the  wife  in  her 
chattels  real ;  nevertheless  that  the  husband 
might  have  given  away  the  wife^s  term  by 
an  express  act,  as  if  he  had  made  a  feoff-* 
ment  of  the  land,    or  a  new  lease  or  the 
like;    but  forasmuch  as  he  had  not  done 
this  or  any  thing  else  with  the  land,  and  had 
made  no  disposition  at  all  of  it,  but  had 
left  it  to  the   judgment  of  law,  the  law 
would  preserve  the  estate  of  the  wife,  which 
estate,  as  to  her,  was  disjoined   from  the 
freehold  and  the  fee-simple.     And  to  ob-^ 
viate  the  objection  drawn  from  the  law  on 
the  suspension  of  rents,  when  the  rent  comes 
to  the  person  liable  to  pay  the  same^  it  was 
said  by  the  court,  that  which  was  suspended 
was  not  in  esse  for  the  time ;  and  that  which 
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was  not  in  esse  could  not  be  in  jointure,  for 
the  time  of  its  non-existence;  but  that  iij 
this  case,  the  land  was  in  jointure  and  was 
always  in  esse^  and  could  not  be  in  suspense 
or  want  existence,  but  that  here  were  di- 
vers times  in  the  land,  viz.  a  lease  for 
seventy  years,  and  the  husband  after  that 
had  another  time  in  the  land,  viz.  a  time 
infinite,  which  was  a  fee-simple,  which 
time  infinite  should  merge  any  other  lessei 
time(tf)  which  the  husband  had  singly  in 
the  land  in  his  own  right,  as  a  time  for 
years  or  for  life, .  but  that  here  the  lesser 
time  was  not  in  him  ,  singly,  but  it  was  in 
his  wife  aj\dAnticie^  thestranger,  and  he  had 
nothing  in  that  lesser  time  but  by  reason 
of  his  wife,  and  then  his  greater  time,  which 
was  infinite,  should  not  merge  the  lesser  time 
which  his  wife  and  ^n/'ic/e  had,  but  it  should 
continue  for  the  benefit  of  the  wife,  and  the 
preservation  of  her  interest :  so  that  there 
was  no  suspension  of  time,  but  there  was 
first  one  time,  viz.  seventy  years  in  the  wife 
and  Anticky  and  afterwards  another  dis- 
tinct time,  in  the  husband,  viz.  a  time  infi- 
nite, commencing  after  the  first  time  which 
should  not  drown  the  first  time>  but  the 
same  should  continue  by  good  reason  for 
the  benefit  of  the  wife  and  Anticie,  inasmuch 


(a)  Davi»»  4,b. 

vou  m-  u 
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as  the  several  times  were  to  several  purposes y. 
and  tended  to  several  benefits. 

And  in  the  cited  case  oi  Piatt  v.  Sleep{a)  the 
reversion  in  fee,  expectant  on  a  term  for 
years,  descended  to  a  woman  whose  husband 
was  possessed  of  a  term  for  years  in  his 
own  right ;  and  yet  it  was  held,  that  the 
term  continued  and  was  not  merged:  so 
that  this  case  proves,  that  there  shall  not 
be  a  merger  on  the  accession  of  the  fee  to 
the  term,  when  the  fee  comes  to  the  ter- 
mor by  act  of*  lato,  and  the  fee  and  the  term 
are  held  in  different  rights.  And  in.  Owen's 
case,(i)  it  was  agreed,  if  a  feme  sole  execu- 
trix of  a  term  marry  him  in  the  reversion 
and  dies,  the  term  is  not  drowned,  but  the 
administration  of  it  shall  be  committed, 
otherwise  perhaps  if  she  had  purchased  the 
reversion.  .    .. 

In  all  the  cases  now  under  consideration^ 
one  of  these  estates  was  an  accession  to  the 
other  J  by  the  mere  act  of  law;  and  no  dis- 
tinction was  made  whether  the  reversion  or 
remainder  was  an  accession  to  the  preceding 
particular  estate,  or  the  preceding  particu- 
lar estate  was  an  accession  to  the  reversion 
or  remainder  in  fee.  In  Piatt  v.  Sleep  the 
reversion  acceded  to  the  term,  and  in  Brace- 


(a)  Cro.  Jac.  275. 

(b]  Hetley30. 
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bridge  v.  Cook  the  term  was  an  accession  to 
the  reversion,  and  in  these  and  all  the  simi- 
lar cases,  the  exemption  from  merger  was 
uniformly  aHowed,  as  the  consequence  that 
the  two  estates  were  held  in  diflFerent  rights, 
and  these  rights  as  distinguished  from  trusts, 
(a)  were  recognized  and  allowed  by  the  law ; 
and  that  one  of  these  estates  was  an  acces-- 
sion  to  the  other,  merely  by  the  act  of  law- 
The  distinction  which  has  been  offered  to 
the  attention  of  the  reader,  is  perfectly  con- 
sistent with  the  instances  insisted  on  by 
Blachstone  as  examples  of  the  application 
of  his  qualification  to  the  rule.  After  ob- 
serving that  the  estates  must  come  to  one 
and  the  same  person,  in  one  and  the  same 
right,  the  learned  commentator  adds,  ^^  else 
if  the  freehold  be  in  his  own  right,  and 
he  has  a  term  in  right  of  another  (in  autre 
droit)  there  is  no  merger.  Therefore,^'  he 
continues  to  observe,  **  if  tenant  for  yeai-s 
dies,  and  makes  him  who  hath  the  rever- 
sion in  fee  his  executor,  whereby  the  term 
for  years  vests  also  in  him,  the  term  shall 
not  merge.  So  also,  if  he  who  hath  the 
reversion  in  fee  marries  the  tenant  for 
years,  he  hath  the  inheritance  in  his  own 
right,  the  lease  in  right  of  his  wife.^'  In 
all  these  cases  one  estate  was  an  accession 


(a)  Lee*8  case,  3  Leo.  1 10. 
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to  an  estate  already  vested  in  the  person 
who  became  intitled  as  husband  or  exe- 
cutor. 

The  reason  for  this  distinction  is  ac- 
counted for  on  the  first  principles  ofjustice; 
on  the  equity  of  law,  not  on  the  equity 
of  courts  of  conscience ;  on  the  hardship 
that  the  estate  of  a  testator  or  of  a  husband 
or  of  a  wife,  should  be  annihilated^  and  the 
right  of  creditors,  legatees,  husbands  or 
wives,  defeated  by  the  mere  act  of  law 
without  any  act  done  by  the  parties.  It  is 
to  these  grounds,  that  several  judges  of  the 
first  eminence  have  ascribed  the  reason,  and 
for  these  reasons  they  have  allowed  of  the  ex- 
emption. In  Bracebridge  v.  Cook  the  term 
did  not  merge,  because,  as  it  was  said,  the  law 
which  caiTied  in  itself  reason  and  equity, 
would  not  do  prejudice  to  another,  as  mar- 
riage was  a  laudable  thing,  the  law  would  not 
prejudice  the  wife  in  her  chattels  real,  &c. 

And  in  the  instance  cited  from  Salkeld, 
Lord  Chief  Justice  J^o/^  said,  the  difference 
of  the  rights  hindered  an  extinguishment, 
because  a  third  person  was  concernedy  and 
might  be  prejudiced,  which  could  not  be 
by  act  of  law. 

It  must  be  acknowledged  that  Lord  Chief 
Justice  Holt  applied  these  reasons,  even  to 
the  case  of  a  person  who  was  possessed  of  a 
term  in  autre  droits  2Xidpurchased  the  rever- 
siop  ;  but  though  the  reason  of  the  exemp- 
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tion  ceases  when  the  party  does  any  act  to 
acquire  one  estate,  after  he  has  the  other, 
yet,  from  the  cases  which  have  been  cited, 
it  is  clear  that  the  reason  is  to  be  urged  when 
one  estate  is  an  accession  to  the  othen 
merely  by  the  act  of  law ;  and  it  is  not  dif- 
ficult to  shew  that  the  reasons  given  in  Brace^ 
bridge  v.  Cook  are  susceptible  of  this  sense, 
and  are  properly  understood  with  this  quali- 
fication. 

Lichden  and  TFindsmore{a)  carries  the  ex- 
emption from  merger  to  a  greater  length. 
According  to  that  case,  if  a  man  seised  of 
an  estate  for  life,  in  right  of  his  wife,  takes 
an  assignment  of  a  term  on  which  the  free- 
hold of  his  wife  is  expectant,  the  term  will 
not  merge ;  and  yet  in  this  case  he  has  the 
term  in  his  own  ri^t,  and  the  freehold  in 
right  of  another,  and  one  of  these  estates 
is  an  accession  to  the  other  by  his  own  act. 
In  this  case  there  was  a  lease  for  years,  the 
reversion  to  A.  a  feme  covert,  and  the  lessee 
granted  his  estate  to  the  baron,  and  it  was 
held  that  the  term  was  not  extinct,  because 
the  baron  had  the  estates  in  several  rights ; 
for  that  the  frank-tenement  was  in  the  wife, 
and  the  baron  only  seised  in  her  right,  and 
yet  the  term  might  have  been  surrendered 
to  the  husband. 


(a)  2  Roll.  279. 
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The  case  last  cited,  seems  an  authority 
to  prove  a  point  which  may  be  inferred 
from  other  cases,  that  when  a  person  has 
.several  estates  in  different  rights,  neither  of 
these  estates  shall  merge,  wiless  his  power 
of  alienation  extends  to  one  estate,  as  well 
as  the  other.  .  The  cases  have  carried  the 
point  still  one  degree  further.  It  has  even 
been  held,  that  if  a  woman  leases  for  life, 
and  having  the  reversion  in  fee  takes  husband, 
and  her  husband  purchases  the  lease  for  life, 
that  the  lease  for  life  shall  not  merge  though 
the  husband  in  right  of  his  wife,  is  seised  of 
the  reversion  in  fee,  which  is  immediate  to 
the  estate  for  life,  of  which  he  is  seised  in 
his  own  right. 

A  view  has  now  been  taken  of  the  excep* 
tion  and  the  grounds  oik  which  it  is  allowed. 
It  appears  to  have  been  allowed  on  reasons 
of  equity,  or  rather  justice  ;  on  the  broad 
principle  that  as  merger  is  the  annihilation 
of  one  estate  in  another,  by  the  conclusion 
of  law,  the  law  will  not  draw  this  conclu- 
sion to  the  prejudice  of  creditors,  legateesj 
husbands,  or  wives^  when  the  mere  act  of 
law  is  the  cause  that  one  estate  is  an  acces* 
sion  to  the  other;  and  this  accession  of 
estate  would  occasion  the  merger  of  one  of 
these  estates  in  the  .  other,  unless  the  law 
interposed  to  qualify  the  operation  of  its 
own  act  by  introducing  an  exception,  which 
denied  the  application  of  merger. 
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'  By  the  accession  of  one  estate  to  the 
other,  it  must  be  universallv  understood 
that  the  person  in  whom  the  two  estates 
meet  is  the  owner  of  one  of  these  estates, 
and  that  afterwards  another  estate  devolves 
to  him  63/  the  act  of  law,  as  by  descent  to 
him,  or  in  right  of  a  wife,  or  of  a  testator 
or  intestate.  It  is  under  these  circum- 
stances, and  these  circumstances  only,  that 
the  law  allows  of  the  exemption  from 
merger. 

'  For  as  often  as  a  person  is  the  owner  of 
an  estate  in  right  of  a  wife  (in  that  case  not 
being  a  freehold)  or  in  right  of  a  testator, 
and  he  purchases  the  immediate  reversion  or 
remainder,  then  with  the  concurrence  of 
those  other  requisites  which  are  essential 
to  the  operation  of  the  doctrine  of  mer-* 
ger,  the  estate  held  in  another  right  will 
merge. 

Therefore  if  a  husband  possessed  in  right 
of  his  wife,  purchases  the  reversion  or  re-, 
mainder ;  or. 

Secondly,  if  an  executor  ha$  a  term  in  right 
of  his  testator,  and  purchases  the  rever- 
sion ;  in  both  these  instances  the  term  will 
merge  ;  and  yet  he  has  the  term  in  one  right 
and  the  fee  in  another  right ;  but  the  rea- 
son of  these  decisions,  clearly  depends  on 
the  circumstance  that  the  reversion  or  re- 
mainder  was  acquired   by  the  party  by  his 
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own  act.  Thus  it  was  held(a)  that,  if  an 
executor  hath  a  term,  and  purchaseth 
the  fee-simple,  the  term  is  determined.  A 
woman  termor  of  years  takes  husband,  who 
purchases  the  fee,  the  term  is  extinct,  for 
the  husband  has  done  an  act,  which  destroys 
the  term,  sciL  the  purchase.  But  if  a  wo- 
man being  a  termor,  marry  with  him  in  the 
remainder,  the  term  continueth,  for  here  it 
is  not  the  act  of  the  wife,  but  the  act  of  the 
law,  which  gives  the  term  to  the  husband. 

A  case  in  Brooke jji)  affords  ground  for  the 
same  distinction  ;  and  it  was  said,  that  if  a 
termor  makes  the  lessor  his  executor  and 
dies,  this  is  no  surrender,  for  he  had  the 
term  to  another  use  ;  but  that,  if  an  exe- 
cutor who  has  a  lease  for  years  from  his  tes-* 
tator,  purchases  the  freehold,    the  lease  is 

clearly  extinct. 

And,  in  another  case  (pi.  54.)  Brooke  says 
a  man  had  a  lease  for  years  as  executor,  and 
afterwards  purchased  the  land  in  fee^  the 
lease  is  extinct. 

And  in  another  case  the  wife  became  inti- 
tied  to  the  term,  as  executrix,  and  the  bus-r 
band  held  the  same  in  right  of  her  executor- 
ship, and  yet  it  was  held  that  his  pur- 
chase of  the  reversion  occasioned  a  merger 


mm^ 


(a)  4  Leop.  38.. 

[b)  Bro.  Surr.  52. 


ON  MERGER.  807 

of  the  term.  These  circumstances  occurred, 
and  this  decision  was  pronounced  in  Moor 
54.  In  this  case  it  was  held  by  all  the  jus* 
tices^  that,  if  an  executrix  have  a  term,  and 
she  marry,  and  the  husband  purchase  the 
reversion,  the  term  is  extinct  as  to  the  wife 
if  she  survive ;  but  in  respect  of  all  stran«> 
gers  it  shall  be  assets  in  his  hands* 

In  each  of  these  cases,  the  party  who 
held  the  estate  in  autre  droit  had  the  com-* 
plete  ownership  of  that  estate  ;  at  least  the 
complete  right  of  aliening  the  same ;  and  as 
he  might  have  disposed  of  the  estate,  and  has 
voluntarily  acquired  the  reversion  or  re- 
mainder, the  law  admits  of  its  general  con-* 
elusion,  and  the  application  of  those  rules 
of  whichmerger  is  the  necessary  consequence. 

This  perhaps  is  presenting  the  reason 
of  merger  in  a  new  light,  and  assigning 
reasons  never  yet  urged,  to  account  for 
the  operation  of  the  law  of  merger  in 
these  cases.  However  these  reasons  may 
be  approved,  they  are  founded  in  the 
general  principle,  that  unless  the  owner 
of  the  preceding  estate  has  the  right  of 
aliening  that  estate,  the  same  cannot  merge 
in  the  reversion  or  remainder,  by  whatever 
means  the  reversion  or  remainder  is  ac- 
quired. The  application  of  this  doctrine 
between  husband  and  wife,  wl^en  the  hus- 
band is  seised  of  an  estate  of  freehold  in  right 
of  his  wife,  is  too  obvioiis  to  require  a  long 
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discussion  to  enforce  it.  That  the  estate  of 
freehold  of  the  M'ife  cannot  merge,  is  a  conse- 
quence necessarily  flowing  from  the  absence  of 
a  right  in  the  husband  to  alien  that  estate.(a) 
It  is  a  general  rule,  that  the  husband  cannot,, 
in  virtue  of  his  marital  right,  dispose  of  his 
wife's  freehold,  so  as  to  preclude  her  from 
resuming  her  estate  on  his  death.  It  would  be 
absurd  then  in  the  law  to  suffer  the  husband 
to  defeat  the  wife  of  her  estate,  by  indirect 
means,  when  it  denies  to  him  the  privilege  of 
doing  it  by  alienation  in  express  terms.  In- 
deed, considering  merger  as  it  really  is,  the 
conclusion  of  law  from  a  supposed  intention 
that  two  estates  should  not  exist  distinctly, 
how  can  the  law  infer  this  intention,  or  how 
could  it  admit  of  the  merger  of  the  wife's 
freehold,  when  one  of  the  great  objects  of 
the  law  is  to  preserve  the  freehold  to  the 
wife  f 

It  remains  to  be  considered  as  between 
whom  this  exemption  is  allowed,  and  what 
interests,  not  conferring  the  beneficial 
ownership,  are,  with  reference  to  the  law  of 
merger,  said  to  be  held  in  autre  droit. 

From  the  cases  already  cited,  it  appears 
that  the  exemption  applies, 

1st.  As  between  husband  and  wife. 

2d.    As  between  executors  and  admini- 


(«)  Stephens  y.  Bretrtdge,  3  LeT.  36. 
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j^tratoi^  having  an  estate  in  their  own  right 
and  another  in  right  of  their  testator  or  in- 
testate. 

It  also  applies  in  some  degree  and  with-* 
out  any  possibility  of  merger. 
.  3d.  As  between  persons  who  form  a  part 
of  a  corporation  aggregate  of  many^  and 
who  have  estates  in  their  individual  capa« 
city,  at  the  same  time  that  the  corporation 
of  which  they  are  a  constituent  part^  has  an 
estate  in  its  corporate  capacity.  . 

It  also  seems  to  apply^ 

4th.  Between  persons  intitled  under  an 
intaiU  a^nd  who  have  the  fee  expectant  upon 
that  estate.    And, 

5th.  Between  persons  who  have  an  in* 
stantaneous  or  temporary  seisin  to  serve 
uses  to  be  raised  out  of  the  estate  conveyed 
to  them>  and  also  an  estate  ia  their  own 
right. 

But  it  does  not  apply,  as, 

1st.  Between  trustees  and  catuis  que 
trust.(a) 

2d.  Nor  as  between  joint-tenants  when 
the  reversion  comes  to  one  of  them  by  de- 
scent, {b) 

Nor  when  the  reversion  is  limited  by  any 


(a)  Lee'i  case,  2  Leon.    IID.    See   Leon.  129.  Finch  Rep. 
3  Leon.  6.  2  Atk.  72.  Viliera  v.  Viliers. 

(b)  Wiseot's  cai^  2  Rep.  60. 
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other  deed,  &c.  than  that  which  creates  the 
joint-tenancy.(a) 

And  it  is  doubtful  whether  it  applies  as 
between, 

1st.  Parsons  who  have  a  term  in  their  own 
right,  and  also  the  parsonage  in  right  of  their 
church  and  in  their  capacity  of  parsons.    Or, 

2d.  Prebendaries  who  have  an  estate  in  the 
revenues  and  lands  of  the  prebend  under  a 
grant  from  the  prebendary,  and  also  the  ad- 
vowson  of  the  prebend  as  their  inheritance, 
or  the  incumbency  of  the  prebend  in  the 
character  of  prebendary; (6)  and  note,  there 
might  be  a  release  or  surrender  in  the  time 
of  vacancy.  See  Co.  Litt.  Index  Parson, 
Patron. 

First,  Sufficient  to  shew  the  leading 
grounds  of  the  exemption  as  between  hus^ 
btod  and  wife,  will  be  collected  from  the 
cases  already  introduced,  and  the  obser- 
vations already  made.  In  addition  to 
these  cases,  and  these  observations,  it  is 
necessary  to  consider  the  right  of  the  hus- 
band to  lands  held  for  a  term  of  years  in 
right  of  his  wife.  During  the  coverture  he 
has  a  general  and  unlimited  right  of  dispos- 
ing of  the  lands,  for  all  or  any  part  of  the 
term,  but  as  against  his  wife,  if  she  sur- 
vives he  camiot  charge  the  land,  or  pass  the 

(a)  \M8c6t*b  case,  2  Rep.  GO.  1  Intt  184. 

[b)  See  Vin.  Merger. 
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same  by  his  will  The  right  of  the  wife 
after  the  decease  of  her  husband  will  take 
place  of  any-charge  he  has  created,  or  any  . 
testamentary  disposition  he  has  made. (a)  If 
the  husband  survive  the  wife,  the  term  will 
vest  in  him  absolutely  in  his  own  right, 
without  obtaining  letters  of  administration  ; 
and  it. cannot  be  doubted  but  that  immedi-* 
ately  after  the  death  of  his  wife,  the  term 
will  cease  to  be  privileged  from  the  appli^ 
cation  of  the  law  on  merger,  and  will  be 
affected  by  all  the' consequences  of  this  con- 
clusion of  the  law,  notwithstanding  the 
term  held  in  right  of  the  wife,  was  an  ac- 
cession to  the  estate  which  the  husband 
held  in  his  own  right.  From  the  instant  the 
wife  dies,  the  husband  ceases  to  hold  in 
right  of  his  wife,  and  the  reason  of  the  ex- 
emption of  her  estate  from  merger  ceases 
in  the  same  instant»  and  cessante  ratione  ces-- 
sat  ipsa  lex^b) 

But  if  the  wife  survive  her  husband^  then 
the  term,  or  so  much  of  the  time  thereof,  as 
is  vested  in  ^  him  at  his  death,  will  again 
become  the  absolute  property  of  the  wife, 
exempt  from  all  charges  of  the  husband,  as 
distinguished  from  under-leases,  &c.  and  all 
dispositions  by  his  will,  and  the  application 
of  the  doctrine  of  merger ;  as  far  at  least  as 


(a)  Plow.  419. 

{h)  Cro.  Eliz.  827.  Peek  v.  ChanDel,  8  Viii.  519. 
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this  estate  is  intitled  to  the  exemption^  from 
the  circumstance  that  the  estate  was  an 
accession  by  marriage,  to  an  estate  previous- 
ly vested  in  her  husband,  or  an  estate  which 
descended  to  him. 

In  examining  the  doctrine  of  meiger  of 
estates,  held  by  husbands  in  right  of  their 
wives,  all  the  cases  which  have  been  intro« 
duced  have  been  applied  to  two  estates, 
when  one  of  them  belongs  to  the  husband 
himself  in  his  own  right  and  the  other  is  held 
in  right  of  his  wife :  and  the  exemption 
perhaps  is  confined  to  instances  of  this  sort* 
When  the  wife  has  one  estate,  and  then  pur^ 
chases,  the  better  opinion  seems  to  be  that 
the  doctrine  of  merger  is  to  be  applied  to 
the  estates  absolutely,  if  the  first  estate 
was  for  years  ;  voidably  if  it  were  offree-^ 
hold  for  life  ;  Jenk.  73.  is  sometimes  urged 
as  an  authority  for  this,  opinion  ;  but  in 
that  book  there  is  nothing  which  is  decisive 
on  this  point.  The  language  of  the  book  is 
rather  applicable  to  other  distinctions  which 
have  been  already  examined.  At  the  same 
time  one  of  the  points  insisted  on  in  that 
book  will  support  the  general  position  that 
if  the  wife  with  the  consent  of  her  husband^ 
possessed  of  a  term  in  her  right,  purchases 
the  reversion,  the  term  will  merge,  for  it  is 
said  that  if  an  husband  has  a  lease  for  years, 
and  the  wife  purchases  the  fee,  this  extin- 
guishes the  lease.     Now  if  it  will   extin- 
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guish  the  term  of  the  husband  which  he. 
holds  ia  his  own  right,  it  is  a  consequence 
necessarily  arising  from  the  reason  of  merger,, 
and  from  the  exceptions  to  the  application  of 
that  doctrine,  that  the  term  should  merge 
when  the  husband  holds  the  same  in  right  of 
his  wife,  aad  she  purchases  the  reversion. 

And  perhaps  the  term  would  not  revive, 
even  though  she  disagreed  to  the  purchase 4 
It  must  also  be  remembered  that  the  general 
rule  of  merger  is,  tjiat  one  of  two .  estates 
immediately  expectant  on  each  other,  9haU 
merge  when  both  estates  are  held  in  the 
same  right ;  and  th^  exceptions  to.  the  rule 
are  in  favor  of  those  instances  only  in  which 
one  of  two  estates  is  an  accession  to  the 
other  by  the  act  of  law,  and  third  persons 
would  be  prejudiced  by  the  consequence  of 
merger.  When  the  husband  has  a  term  in 
his  own  right,  or  in  right  of  his  wife,  and  hii| 
wife  purchases  the  reversion  with  his  con- 
sent, the  privilege  from  merger,  if  any  ex- 
ists, must  be  allowed  in  favor  of  the  hus-, 
band,  but  if  it  is  not  allowed  to  exist  in 
favor  of  the  husband,  when  he  has  the  term 
in  his  own  right,  there  cannot  be  any  reason 
for  allowing  the  same  in  those  instances  ii) 
which  the  husband  h^s  the  term  in  right  of 
his  wife. 

A  case  of  greater  difficulty  may  be  pro- 
posed. A  husband  has  a  term  for  years  in 
right  of  his  wife,  and  the  reversion  in  fee 
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defends  to  his  wife.  On  this  case  it  is 
difficult  to  anticipate  the  judgment  of  the 
courts  of  justice^  and  no  case  has  occurred 
which  decides  the  point. 

By  the  case  of  Piatt  v.  Sleep  it  is  deter- 
mined that  the  descent  to  the  wife  shall  not 
merge  the  term  which  a  husband  has  in  his  own 
right.  That  case  must  have  been  decided 
upon  the  ground  that  the  descent  was  the 
mere  act  of  law,  and  that  the  act  of  law  will 
not  do  any  injury.  A  descent  of  the  fee  to 
the  wife  of  a  man  possessed  of  a  term  in  her 
right,  is  not  precisely  within  the  reason  of 
that  case.  It  is  true  the  right  of  the  husband 
under  the  term  of  his  wife  will  be  affected 
by  merger,  but  then  in  truth  the  term  is  the 
property  of  the  wife  til  the  husband  has 
disposed  of  it.  It  is  probable,  however,  that 
when  this  case  shall  come  for  decision  before 
the  courts  of  justice,  they  will  incline  to 
favor  the  right  of  the  husband.  The  prin- 
ciples of  the  doctrine  of  merger,  and  of  the 
exceptions  allowed  to  that  doctrine,  appear 
sufficiently  extensive  in  favor  of  the  legal 
rights  of  third  persons  to  justify  this  deci- 
sion ;  but  till  the  point  shall  have  been  de^ 
cided  it  is  difficult,  indeed  impossible,  to  form 
any  certain  conclusion. 

From  the  observations,  which  have  been 
detailed,  these  points  of  distinction  may  be 
summed  up : 
'    1st,  If  a  husband  who  is  tenant  for  years 
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intermarries  with  a  woman  who  at  that 
time  has  the  reversion,  or  to  whom  the  re- 
version  descends  after  the  intermarriage,  the 
term  will  not  merge,  because  in  one  case  the 
right  of  the  husband  in  the  reversion  of  his 
wife,  and  in  the  other  case,  the  descent y  is  an 
act  of  law. 

2dly,  But  if  a  husband,  tenant  for  years  in 
right  of  his  wife,  purchase  the  immediate  re^ 
version,  the  term  will  be  annihilated  ;  for  the 
purchase  was  the  express  act  of  the  husband, 
and  amounts  to  a  disposition  of  the  term. 
And  if  a  feme  who  has  a  term  for  years  as 
executrix,  intermarry  with  a  person  who 
after  the  intermarriage  becomes  intitled  by 
purchase  to  the  immediate  reversion ;  or  if  a 
person  who  has  a  term  as  executor,  do 
himself  purchase  the  immediate  reversion ; 
the  term  will,  in  either  case,  be  merged. 

When  the  husband  has  an  estate  of  free- 
hold in  his  own  right,  and  the  fee  in  right 
of  his  wife,  the  freehold  will  not  merge ;  and 
therefore  where  a  woman  seised  of  land  in 
fee,  leased  the  same  to  a  stranger  for  life, 
and  took  a  husband,  and  the  lessee  granted 
his  estate  (a)  to  the  husband,  this  was  no 
surrender,  and  yet  the  husband  was  seised 
of  the  reversion  in  fee,  which  was  immediate 
unto  the  estate  of  the  lessee,   viz.  in  right 


ta)  Perk.  §822. 
VOL.  III.  X 
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of  his  wife  and  not  in  his  own  right.     And 
it  seems  to  be  a  general  rule  that^ 

The  Freehold  of  the  Wife  will  not  in  any 
case  merge  in  the  Freehold  of  the  Husband. 

This  may  be  considered  as  a  clear  point.(a) 
The  wife  cannot  part  with  her  freehold 
without  some  act  of  record ;  and  even  a  con- 
veyance by  her  without  some  act  of  record^ 
would  be  voidable.  To  what  purpose  then 
should  the  law  give  its  conclusion  of  merger 
as  between  husband  and  wife  % 

The  merger  of  terms  for  years  depends  on 
different  grounds.  Of  these  interests  the 
husband  alone  has  a  complete  right  of  dis- 
position ;  therefore  he  is  the  complete  owner 
of  these  estates  for  all  the  purposes  of  alie- 
nation ;  and  it  is  reasonable  that  on  his  be- 
coming a  purchaser  of  the  reversion,  the 
ownership  under  the  terms,  should  be  consi- 
dered as  abandoned,  and  these  terms  treat- 
ed as  merged.  All  the  law  has  determined 
on  the  subject  of  the  merger  of  terms  is,  that 
the  mere  act  of  marriage^  or  the  mere  act  of 
law,  shall  not  of  itself  be  a  merger  of  an 
estate,  when  the  term  and  the  reversion  are 
held  in  different  rights,  and   the  husband 

m 


(a)  Stephen!  v.  Bretridge,  I  Lev.  36. 
,     Perk.  §  612— 622. 
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refrains  from  doing  sotne  act'  which  would 
amount  to  a  declaration  of  intention,  that  he 
wishes  to  become  the  owner  of  another 
estate.  From  these  principles  it  follows  that 
when  a  husband  has  a  term  of  years  in  right 
of  his  wife,  and  a  reversion  in  his  own  right, 
and  he  makes  a  conveyance  sufficiently  ope- 
rative to  pass  both  estates^  the  term  will  be 
merged. 

And  in  Carter  and  Lotbe  (a)  on  an  eject** 
ment,  the  case  was,  a  termor  devised   his 
term  to  I.  S.  and  made  his  wife  executrix 
and  died  ;  the  woman  entered  and  proved 
the  will,  and  took  husband,  who  took  a  lease 
of  the  lessor,  and  after  the  devisee  entered 
and  granted   all  his  estate  to  the  husband 
and   wife :    one  question   was,   if  by   the 
acceptance  of  the  new  lease  by  the  husband, 
the  term  which  the  woman  had  to  another  use, 
viz.  to  the  use  of  the  testator,  should  be  con- 
sidered as  surrendered  ;    and  the  opinion  of 
the  court  was  clearly  that  it  was  a  surrender. 
Now  this  case  must  have  been  decided 
wholly  on  the  ground  of  the  powers  of  the 
husband  to  dispose  of  the  term,  and  that  his 
acceptance  of  another  lease  amounted  to  a 
disposition  of  the  term. 

Cases  may  happen  in  which  the  husband 
may  have  a  freehold,  and  also  the  fee  ia 


(a)  OweD,  56.  Moor,  368. 
X2 
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right  of  his  wife.  As  often  as  this  occurs^ 
and  there  is  no  particular  reason  as  joint*te« 
nancy,  tenancy  by  intireties,  &c.  to  keep  the 
estates  apart,  there  is  ground  to  contend  that 
the  estate  of  freehold  will  merge  in  the  fee^ 
and  that  it  will  be  immaterial  whether  one  of 
these  estates  be  an  accession  to  the  other  by 
the  concurrence  of  the  husband,  or  merely 
by  the  act  of  law.  In  each  estate  the  inter- 
est of  the  husband  is  equally  extensive,  smd 
equally  beneficiaL  He  can  receive  no  pre- 
judice from  the  application  of  the  doctrine 
of  merger,  and  therefore  there  is  no  ground 
for  allowing  of  the  exception  in  these  cases. 
When  one  of  these  estates  is  vested  in  the 
husband  and  wife  by  intireties,  (a)  then  the 
reasons  of  the  exemption  from  merger  are 
applicable. 

It  remains  to  be  added  (b)  that  a  lease 
was  made  to  baron  and  feme  for  years,  who 
entered ;  the  lessor  afterwards  enfeoffed  the 
baron  who  died  seised.    The  feme  survived 

« 

and  claimed  the  term,  and  betwixt  the  feme 
and  the  heir  of  the  baron,  the  debate  was, 
whether  this  term  was  extinguished  f  And  it 
was  held,/ier  totam  curiam,  that  by  the  accept- 
ance of  the  feoffment,  the  baron  had  sur- 
rendered the  term,  and  it  was  extinguished. 
But  it  was  said  if  the  conveyance  had  been 


(a)  Sbep.  Touch.  315,816.  1  Inst  209.  Perk.  t.  619. 
(ft)  Cro.  Elk«  712. 
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by  bargain  and  sale  inroUed,  or  by  fine,  it  ha4 
been  otherwise. 

This  case,  if  law,  would  prove  that  the 
husband  by  suffering  the  reversioner  to 
make  a  feoffment,  allowed  his  right  to  deal 
with  the  possession,  and  that  the  husband 
afforded  evidence  of  his  having  renounced 
the  possession.  But  the  case  has  very  little 
weight.  Since  on  the  legal  principle? 
already  established,  the  purchase  of  th^ 
inheritance,  by  any  mode,  would  have  extin- 
guished the  term. 


Of  the  Accession  of  one  Estate  to  another,  when 
.    the  two  Estates  are  held  in  different  Rights, 

one  as  Executor  or  Administrator,  and^  the 

other  in  propriojure* 

On  the  eytent  of  the  exemption  from 
merger,  a^  it  applies  to  two  estates,  when  one 
is  held  in  right  of  a  testator,  or  of  an  intes- 
tate, the  cases  already  cited  afford  the  gene- 
ral outline. 

The  distinction  to  be  extracted  from  these 
cases  is,  that  when  either  of  the  two  estates(a) 
is  an  accession  to  the  other  hy  the  act  of  law, 
thefe  will  not  be  any  merger,  and  that  the 
lesser  estate  will  merge  as  often  as  one  of 

(a)  Bro.  Lease,  63.  Sorrendcr,  52. 
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them  is  an  a€cession  to  the  other,  by  the 
act  of  the  party. 

The  cited  cases  shew  the  application  of 
the  doctrine  only  as  between  terms  for 
years  on  the  one  hand,  and  the  freehold,  or 
the  fee,  on  the  other  hand. 

At  this  day  executors  or  administrators 
may  have  an  estate  of  freehold  in  right  of  a 
testator  or  intestate  ;  and  there  is  every  rea- 
son to  incline  to  the  opinion  that  estates  of 
this  description,  when  held  in  right  of  a  tes- 
tator or  intestate  are  equally  the  objects  of 
the  exemption  from  merger. 

On  the  continuance  of  the  privilege  from 
merger,  an  observation  presents  itself  which 
will  be  properly  introduced  into  this  place. 
Though  a  person  is  originally  intitled  to  a 
term,  or  to  an  estate  of  freehold,  as  an  exe- 
cutor or  administrator,  yet  in  process  of  time 
he  may  become  the  owner  of  that  estate  in 
his  own  right.  This  happens  in  the  case  of 
executors,  when  the  executor  is  also  residu- 
ary legatee,  and  he  performs  all  the  pur- 
poses of  the  will,  and  holds  the  estate  as 
legatee  ;  or  when  the  executor  pays  money 
of  his  own,  to  the  value  of  the  term  in  dis- 
charge of  the  testator's  debts,  and  with  an 
intention  to  appropriate  the  term  to  his 
own  use  in  lieu  of  the  money.  And  in  the 
case  of  administrators  when  the  administra- 
tor is  the  only  person  intitled  to  the  bene- 
ficial ownership  of  the  intestate's  property^ 
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or  procures  a  discharge  from  those  who  are 
to  share  that  property  with  him,  and  all  the 
debts  of  the  intestate  are  paid.  Under  these 
and  the  like  circumstances  the  executor  or 
administrator  will  have  the  estate  in  his 
own  right ;  and  when  he  has  the  estate  in  his 
own  right,  it  will  be  subject  to  merger. 

Generally  speaking  it  is  difficult  to  ascer- 
tain when  the  character  of  executor  or  ad- 
ministrator ceases,  and  the  ownership,  in- 
dependent of  that  character,  commences. 
Every  case  must  depend  on  its  own  circum- 
stances. This  only  is  certain,  that  when  the 
executor  or  administrator  ceases  to  hold 
the  estate  in  that  character,  he  will  hold  the 
same  in  his  own  right,  and  it  will  be  subject 
to  merger,  (a) 


Of  the  Exemptions  from  Merger  as  between 
Persons  who  are  seised  as  Individuals  of  one 
Estate^  and  of  another  as  part  of  an  aggre* 
gate  Corporation. 

The  next  head  to  be  considered  is  the  ex- 
ception to  merger  as  it  applies  between  per- 
sons who  form  part  of  a  corporation  aggre^ 
gate  of  many,  and  who  have  estates  in 
their  individual  capacity,  at  the  same  time 
that  the  corporation  of  which  they  are  a 


(a)  fiosanq.  and  Paller's  Rep.  311. 
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constituent  part^  has  an  estate  in  the  same 
lands.  As  against  persons  who  answer  this 
description^  and  sustain  this  character^  there 
cannot  be  any  merger,  either  of  the  estate 
held  in  right  of  their  corporation,  or  of  the 
estate  held  in  their  own  right.  In  point  of 
law  they  are  not  entitled  to  the  two  estates. 
In  the  estate  held  in  right  of  the  corpora- 
tion,(a)  they  have  no  interest  or  estate  in- 
dividually. The  law  distinguishes  the  per- 
sons, who  compose  the  corporation,  from 
the  corporation  itself ;  and  the  individual, 
as  an  individual,  has  no  power  of  aliening 
the  estate  held  in  right  of  the  corporation. 
It  must  be  aliened  by  a  corporate  act ;  by 
the  act  of  the  body  corporate  in  its  politi- 
cal state ;  and  not  of  the  members  of  the 
corporation  in  their  individual  capacity. 
This  idea  is  carried  to  the  extent,  that  a 
member  of  a  corporation  aggregate  of  many, 
and  not  being  the  head  of  that  corporation, 
may  make  an  effectual  grant  to  the  corpo- 
ration of  which  he  is  a  member,  or  take 
under  a  grant  from  the  same  corporation. 
This  consideration  distinguishes  the  situa- 
tion of  the  members  of  aggregate  corpora- 
tions, from  the  individual  in  whom  the  cha-* 
racter  of  a  sole  corporation  is  fulfilled  ;  for 
he  cannot  grant  to,    or  take  under  a  grant 


(a)  1  Inst.  9.  a. 


N. 


s 
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from  himself.  Jenkins  is  express  on  this 
point.(a)  A  mayor  and  commonalty  cannot 
enfeoff  the  mayor  by  deed  with  a  letter  of 
attorney  ;  so  of  a  dean  and  chapter,  for  the 
head  cannot  be  severed  from  the  corpora- 
tion :  it  is  not  a  corporation  without  the 
head,,  but  they  may  enfeoff  one  of  the 
commonalty,  for  the  corporation  remains 
without  him ;  so  of  the  dean  and  chapter. 
And  he  accounts  for  the  difference  that 
there  shall  be  a  mei;ger  when  two  estates 
meet  in  the  person,  who  represents  a  sole 
corporation,  and  that  there  shall  be  no  mer- 
ger when  two  estates  meet  in  a  person  who 
is  one  of  several  members  composing  a  cor-  * 
poration  aggregate,  by  laying  down  a  gene- 
ral rule,  that  the  same  person,  at  the  same 
time  cannot  have  an  assize  and  an  ejectment 
for  the  same  land;  and  he  concludes,  that 
this  is  the  reason  that  if  a  lease  for  years 
be  made  to  A.  who  becomes  parson,  the 
lease  is  extinct ;  and  so  of  a  master  of  an 
hospital ;  but  that  if  a  lease  for  years  be 
made  to  A,  one  of  the  commonalty  of  Lon- 
don, and  afterwards  he  becomes  mayor,  this 
lease  is  not  extinct ;  and  so  of  a  dean  and 
chapter; (6)  for  the  member  of  the  cor- 
poration in  this  case,    does  not  make  the 


(a)  Jenk.  5  Cent.  200. 

(b)  See  1  InsU  325.  b. 
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body  corporate^  nor  at  the  time  of  the 
lease  made  was  head  of  the  corporation :  and 
that  there  are  two  several  persons  in  this 
case  of  a  corporation  aggregate ;  one  a  na- 
tural body,  who  may  bring  an  ejectment ; 
the  other  a  body  politic  and  aggregate^ 
which  may  bring  an  assize,  and  both  at  the 
same  time  for  the  same  land. 


Other  Exceptions. 

The  exceptions  in  favour  of  estates-tail, 
and  of  those  who  have  an  instantaneous  or 
temporary  seisin,  to  the  intent  that  uses 
may  be  raised  upon  their  seisin,  might  with 
propriety  have  been  considered  in  this  place: 
for  the  former  of  these  exceptions  is  allowed 
on  legal,  the  other  on  equitable  grounds,  ex- 
pressly adopted  into  the  law  by  the  statute  of 
uses.  The  principle  is  that  these  estates  are 
not  held  by  the  person  as  the  complete  owner 
of  them.  On  the  exceptions,  as  they  apply 
to  these  estates,  a  more  enlarged  and  de- 
tailed view  will  be  taken  under  a  particular 
division  set  apart  for  this  purpose.(a) 


(a)  2  Black.  Comment.  178* 


i 
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The  Exemption  does  not  apply  between  Trustees 

and  Cestui  que  trusts. 

Notwithstanding  one  of  two  estates  is  held 
in  trust,  and  the  other  is  held  beneficially 
by  the  same  person; (a)  or  that  both  estates 
are  held  by  the  same  person  upon  the  same 
or  upon  different  trusts,  the  doctrine  of  mer- 
ger will  operate  on  these  estates.  For  as  to 
legal  estates,  the  exception  to  the  applica- 
tion of  this  doctrine,  extends  to  those  in- 
stances only  in  which  one  person  has  the 
legal  ownership  of  several  estates,  in  dif- 
ferent rights;  one  in  his  own  right,  and 
the  other  in  another  right :  and  in  which 
the  law,  as  distinguished  from  equity,  {b) 
takes  notice  of  these  different  .rights.  Now 
of  trusts  the  law  does  not,  for  this  pur- 
pose, take  any  notice.  Over  the  bene- 
ficial ownership  under  the  trust,  courts 
of  equity  alone  have  jurisdiction.  But 
though,  in  point  of  law,  the  doctrine  of 
merger  takes  places,  equity  will  interpdse, 
and  by  its  interference  will,  as  against  the 
person  who  has  occasioned  the  prejudice  to 
the  beneficial  owner  intitled  under  the  trust, 
and  all  persons  claiming  under  him  without 
consideration,  or  with  notice  of  the  equitable 
title,  support  the  trust  by  way  of  charge 
upon  the  land,  by  decreeing  possession  of  the 

(a)  Siderfin  75.  Lee'i  caae,  3  Leo.  114. 
(&)3Leo.& 
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lands  for  the  time  of  the  estate  which*  is 
merged^  or  by  decreeing  a  conveyance  as 
the  circumstances  of  the  case  shall  require, 
and  as  ^ill  be  the  means  of  administering 
the  most  complete  an4  effectual  justice  to 
the  cestui  que  trust.  There  are  a  few  cases 
-  in  the  books,  from  which  these  distinctions 
may  be  collected. 

In  Vincent  Lee^s  case,  (a)  Vincent  Lee  being 
seised  in  fee,  had  issue  three  sons,  F.  G.  and 
J.  and  devised  that  J.  his  son  should  have 
the  land  for  thirty-one  years  without  im- 
peachment of  waste,  to  pay  certain  debts 
and  legacies ;  the  remainder  after  the  term 
expired,  to  the  heirs  male  of  the  body  of 
the  said  J.  begotten;  and  further  willed,  that 
if  the  said  J.  die  within  the  term  aforesaid, 
then  G.  his  son  shall  have  such  term,  and 
then  also  shall  be  executor  ;  but  made  th^ 
said  J.  his  present  executor,  and  died. 

J.  entered  by  force  of  the  devise,  F.  died 
without  issue,  by  which  the  fee-simple  de- 
scended on  J.  who  had  issiie  P.  and  died 
within  the  term. 

P.  entered — G.  as  executor,  entered  upon 
him,  and  he  re-entered,— upon  which  re- 
entry, G.  brought  trespass. 

And  it  was  held  that  the  plaintiff,  namely, 
G.  the  devisee  of  the  second  term,  should 
recover. 


(a)  3  Leo.  110. 
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And  by  Mahwood^    in    construction  of 
Wills,  all  the  words  of  the  will  are  to  be 
compared  together,  so  as  there  be  not  any 
repugnancy  between  all  the  parts  of  the 
will,  or  between  any  of  them,  so  that  all 
may  stand  :  and  the  intent  of  the  testator 
was,  that  his  son  J.  should  have  the  lands  for 
thirty-one  years,  if  he  so  long  lived,  and  if 
he  died  within  the  term  that  G.  his  son 
should  Jiave  such  term.    And  he  held  that 
the  same  was  in  J.  an  estate  by  limitation, 
and  he  could  not  sell  it,  nor  could  it  be  ex** 
tinct  by  act  in  law,  or  of  the  law.    It  was  a 
lease  determinable  by  his  death,  and  so  shall 
be  the  lease  of  G«  determinable  upon  his 
own  death ;    and  G.  upon  the  death  of  J. 
within  the  term  shall  have  the  residue  of  the 
number  of  the  years  limited  by  the  former 
devise ;  scil.  so  many   in  number  as  were 
not  expired  in  the  life  of  J.  who  was  first 
executor  to  that  special  purpose.     QenU 
Baron ^  to  the  same  intent:  here  he  hath  the 
same  term  as  executor  ;  and  it  is  not  like  a 
term  devised  which  the  party  hath  as  lega- 
^tee  ;  but  in  our  case  he  haAh  only  authority 
in  this  lease  as  executor,  and  the  land  was 
tied  to  the  time,  and  the  authority  ;  and 
when  the  same  determines  in  his  person, 
then  the  land  departs  from  him  to  G.  who 
was  a  special  executor  to  that  purpose,  as  J. 
was  before.    And  G.  had  not  the  same  term 
which  J.  had ;  but  $uch  a  term.  Clark^  Barofij 
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accorde  ;  and  he  said  that  the  'will  was  fiir- 
ther,  that  if  G,  died  before  his  debt,  paid, 
and  his  will  performed  ;  and  the  juiy  find- 
ing all  the  special  matter  concluded,  that  if 
the  term   limited  to   J.  be  extinct,  then 
they  find  for  the  defendant.    And  he  held 
clearly  that  J,,  had  this  term  of  thirty-one 
years  as  executor,    and  that  by  the  descent 
of  the  inheritance  to  J.  the  term  as  to  him^ 
self  was  gone ;  but  as  to  creditors  and  to  the 
legatees,  it  shall  be  said   in  esse,  and  be 
assetts  in  his  hands  :  and  because  that  the 
term,  as  to  that  purpose,  shall  be  said  in  esse, 
he  died  within  the  term,  within  the  intent 
of  the  said  will.    And  this  word,  term,  is, 
vox  polysema,  terminus  status,  terminus  tern-- 
porisy  terminus  loci.     And  in  our  case  the 
word  term,  hath  reference  to  time,  and  not 
to  estate ;  for  the  testator  did  respect  the 
time  in  which  his  will  might  be  performed^ 
and  that  was  thirty-one  years:  as  if  J.  make 
a  lease  during  the  term  that  J.  S.  hath  in  the 
manor  of  D.  and  J.  S.  hath  forty  years  in 
it;  now  although  that  J.  S.  surrendereth  or 
forfeiteth  it,  yet  he  shall  hold  over,  but  he 
shall  have  it  for  forty  years ;  for  my  lease 
refers  to  the  time,  and  not  to  the  estate.    In 
the  like  manner,  here  G.  cannot  have  the 
same  term  which  J.  had,  nor  for  thirty-one 
years  after  the  death  of  J.  but  so  much  of 
the  said  thirty-one    years  shall  be  cut  off 
in  the  interest  of  it,  as  J.  had  enjoyed  it ; 
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and  G.  shall  have  as  many  years  as  J.  hath 
left ;  and  G.  shall  perform  so  much  of  my 
will  as  J.  at  his  death  within  the  term  afore- 
said, shall  not  have  performed :  as  if  I  lease 
my  land  to  one  until  he  hath  levied  one 
hundred  pounds,  and  if  he  dieth  before  that 
he  hath  levied  it^  then  J.  S.  shall  have  such 
term  for  the  levying  of  it :  the  first  lessee 
levieth  fifty  pounds  and  dieth,  J.  S.  may 
levy  the  residue,  but  not  the  whole. 

The  case  of  Vincent  Lee  must  be  read 
with  great  caution.  It  contains  many  pro- 
positions applicable  to  merger,  which  are 
not  to  be  understood  as  law.  For  J.  had 
the  term  as  devisee  and  not  as  executor : 
and  if  he  had  had  the  term  as  executor,  the 
term  would  not  have  been  merged  by  a 
descent  to  him. 

Again  in  Murmaduke  Danhy  v.  John  Dan-- 
by  and  Samuel  Pierce,  (a)  the  plaintiff  was 
possessed  of  the  lands  for  a  long  term,  viz. 
three  thousand  years,  and  being  very  aged, 
and  having  several  young  children,  the  de- 
fendant John,  his  son  and  heir,  by  combina- 
tion with  the  other  defendant,  Pierce,  who 
was  seised  of  the  reversion  in  fee,  did  frau- 
dulently procure  him  to  convey  the  same  to 
the  use  of  the  plaintiff  and  his  heirs,  or  to 
the  use  of  the  plaintiff  for  life,  remainder  to 


(a)  Finch  Rq>.  220. 
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the  defendant  Danby  and  his  heirs,  or  to 
some  such  effect  or  purpose  to  drown  the 
said  estate  and  term  of  years  in  the  inheri- 
tance of  the  premises^  and  this  without  the 
plaintiff's  privity,  and  to  hinder  him  from 
making  a  provision  for  his  younger  chil- 
dren. All  this  matter  appeared  to  the 
court ;  and  it  was  decreed  that  the  plaintiff^, 
his  executors,  administrators  and  assigns, 
and  all  claiming  by  or  under  him  or  them 
should  peaceably  hold  the  premises,  during 
the  said  term  of  three  thousand  years, 
^against  the.  defendants,  and  without  their 
interruption,  and  notwithstanding  such  con- 
veyance there  should  be  no  merger  of  the 
term,  and  that  the  same  should  not  be  given 
in  evidence,  or  any  use  made  of  it  against  the 
plaintiff,  his  executors,  &c.  And  that  the 
plaintiff,  and  his  executors,  &c.  might  assign 
and  dispose  thereof,  in  as  ample  a  manner 
as  if  such  conv^adce  had  never  been  made. 

The  precise  import  of  this  decree  is  not 
easily  collected,  from  the  report.  When  the 
court  said  there  should  be  no  merger  of  the 
term,  they  must  have  meant,  in  point  of  effect 
and  beneficial  ownership.  That  the  term 
was  merged  at  law,  was  not  denied ;  and  the 
court  could  not  restore  the  termor  to  his  legal 
right,  or  revive  the  term^  or  prevent  the 
legal  operation  of  merger.  Its  jurisdiction 
was  confined  to  the  power  of  restraining 
those,  who  had  practised  this  fraud  on  the 
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plaintiff,  from  availing  themselves  of  the 
legal  right  they  had  obtained  under  this 
operation  of  the  law.  This,  in  truth,  was  the 
scope  of  the  decree,  and  it  is  evident  that  the 
court  considered  the  situation  of  the  parties 
in  this  light.  To  what  other  purpose  did  the 
court  decree,  that  the  plaintiff  should  enjoy 
without  any  interruption  from  the  defend-- 
ants  f  for  unless  the  term  was  merged,  the 
defendants  could  not  give  any  interruption  to 
the  complaint,  and  when  the  court  restrain- 
ed the  defendants  from  giving  in  evidence 
or  making  use  of  the  deeds,  which  caused 
the  merger  of  the  term,  they  must  have  pro- 
ceeded on  the  conclusion  that  the  term  was 
merged  at  law,  and  that  this  was  a  mode  of 
depriving  the  defendants  of  all  advantage 
from  the  fraud  they  had  practised. 

So  that  this  case  may  be  considered  as 
proceeding  on  the  admission  that  a  merger 
had  taken  place. 

InSaunders  v.  Bournford,  Allen^  and  others y 
John  AUenJifl)  who  was  seised  in  fee,  did  by  in- 
denture, dated  25th  April,  10th  James,  grant 
the  lands  to  Richard  Saunders,  with  a  cove- 
nant for  further  assurance.  This  grant  was 
only  for  a  term  of  one  thousand  years,  and 
Richard  Saunders,  upon  the  marriage  of  his 


VOL.  III.  Y 


(«)l||^*fRep.424. 


122  09  MERGER. 

son  John^  with  Ann  Andrews,  assigned  the 
residue  of  the  term  to  his  son  John,  who  en- 
joyed the  same  for  thirty-five  years* 

John  Saunders,  on  the  20th  August^  1662^ 
assigned  the  remainder  to  Thomas  Harris 
9iid  John  Allen,  the  grandson  of  the  first 
lessor,  who  at  that  time  had  the  reversion^ 
as  the  heir  at  law  of  the  lessor,  in  trust 
for  the  benefit  of  his  wife  and  children.  The 
trustees  accepted  the  trust,  and  declared  it 
to  be  for  Ann  the  wife  of  John  Saunders,  and 
for  the  education,  and  raising  portions  for 
her  younger  children,  and  after  her  decease, 
in  trust  for  Edward  her  eldest  son,  and  that 
on  request  they  would  assign  the  same  to 
him,  and  the  premises  were  enjoyed  accord- 
ingly. Edward  in  1668,  devised  the  residue 
of  the  said  term  to  Margaret  his  wife,  who 
on  the  23d  July,  19  Car.  2,  sold  it  to  the 
plaintiff,  Nicholas  Saunders,  for  a  valuable 
consideration,  and  Thomas  Harris^  who  was 
the  surviving  trustee  of  John  Saunders  ;  and 
the  children  of  the  said  John  all  joined  in 
the  sale,  and  the  plaintiff  enjoyed  the  pre- 
mises quietly  for  many  years. 

Afterwards  Isabella  Allen,  claimed  a 
title  as  heir  at  law  of  John  Allen,  the  ori- 
ginal lessor,  viz.  as  daughter  and  heir  to 
Thomas  A  lien,  who  was  son  and  heir  of  John 
Allen,  who  was  son  and  heir  of  the  said 
John  who  granted  the  original  lease.  The 
defendant  Bourn  claimed  as  administrator 
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de  bonis  non  of  Thomas  A  lien  and  John  A  llen^ 
his  son. 
The  title  of  Isabella  was,  that  a  moiety  of 

the  said  term  was  merged  in  the  inheritance, 
for  that  John  Saunders,  20th  August   1662, 
assigned  the   whole  to  Thomas   Harris  and 
John  Allen,  who  was  then  heir  at  law  to  the 
reversion  in  fee,  and  grandfather  of  the  said 
Isabella  ;  so  that  a  moiety  of  the  said  term 
was  merged  in  him,  and  Isabella  had  re- 
covered  the  said  moiety  in  ejectment,  and 
was  then  in  possession  thereof     The  plain- 
tiff therefore  exhibited  his  bill  against  the 
defendant,  to  have  one  ihoiety  of  the  term 
confirmed  to  him,  which  was  then  claimed 
by  the    administrator,   de   bonis  non,   and 
that  Isabella  might  make  a  new  grant  of  the 
other  moiety  which  was  merged  as  aforesaid. 
And  the  court  decreed  that  the  plaintiff 
should   hold   the  premises  during  the  re- 
mainder of  the   term,   notwithstanding  the 
merger  of  the  moiety,  aod  ^\j^tt  the  defendant 
Isabella  should  make  a  further  assurance  of 
the  remainder  of  the  said  term,  so  that  in 
this  case  the  court  clearly  and  unequivo- 
cally recognized  the  law  of  merger,  and  its 
application  to  one  moiety  of  the  term  ;  for 
the  terms  of  the  decree  are,  that  the  plain- 
tiff should  enjoy  notwithstanding  the  merger 
of  the  moiety :  and  the  court  extended  its 
relief,  by  decreeing  that  a  conveyance  should 
be  made  of  that  moiety,  for  the  residue  of 
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the  term  by  Isabella,  in  whose  estate^  when 
vested  in  her  ancestor,  the  moiety  of  the 
term  had  been  merged.  This  case  then  is  an 
authority  for  the  general  assertion  which 
has  been  made,  that  equity  will  support  the 
interest  of  the  cestui  que  trust,  and  will  also 
order  a  conveyance  to  revive  the  legal  estate, 
when  such  conveyance  is  requisite  to  the 
due  administration  of  justice. 

On  this  case  other  observations  present 
themselves.  It  shews  that  equity  will  in- 
terfere, and  administer  relief,  even  when 
the  merger  has  been  a  consequence  of  the 
act  of  the  trustee  of  the  term  which  is 
merged  ;  and  will  extend  its  relief  even 
against  the  heir  of  that  person,  although  no 
fraud  is  imputable  to  this  person  or  his  heirs. 
The  ground  of  relief  in  these  cases  is,  that  the 
merger  of  the  term  is  an  accident  prejudicial 
to  one  of  the  parties  interested^  contrary  to 
the  agreement  between  them,  and  their  inten- 
tion, and  perhaps  in  some  degree  on  the  pre- 
sumed agreement,  on  the  part  of  the  rever- 
sioner, that  he  will  be  a  trustee  for  the  pur- 
poses declared  erf  the  estate  which  is  merged. 

From  Cheney's  case  it  appears  that  this 
was  the  law  prior  to  the  stsltute  of  uses  ;  and 
if  it  was  the  law  at  that  time  it  must  be  the 
law  at  this  day.  Without  the  exception  in  the 
statute  of  uses  which  saves  the  former  estate 
of  a  releasee,  feoffee,  &c.  to  uses,  it  should 
seem  that  at  law  the  estate,  previously  in  the 
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feoffee,  releasee,  &c.  would  have  merged ;  and 
that  the  legislature,  aware  of  this  applica- 
tion of  the  law,  and  also  of  the  controlling 
jurisdiction  of  a  court  of  equity,  placed  the 
case  on  the  footing  on  which  it  stood  in 
equity,  in  those  instances  in  which  the  trus-^ 
tee  would  not  have  been  compelled  to  con- 
vey the  estate,  of  which  uses  were  declared, 
till  he  had  secured  to  himself  the  same  de- 
gree of  ownership,  which  he  had  before  his 
former  estate  was  merged,  by  the  acceptance, 
or  descent^  of  the  estate  of  which  uses  were 
declared. 

Before  the  observations  on  the  case  of 
Saunders  and  Bournford  are  closed,  it  will  be 
material  to  observe  that  for  the  claim  of  the 
administrator  de  bonis  nan  of  Thomas  Allen 
and  John  Allen  his  son,  there  was  not  the 
least  pretence  at  law  or  in  equity.  There 
either  was  a  merger  of  the  term  for  a  moiety 
or  not :  if  there  was  not  any  merger,  then 
the  whole  term  continued  to  Harris  the  sur- 
viving trustee ;  and  if  the  term  wjis  merged 
for  a  moiety,  the  moiety  of  the  term  must 
have  been  merged  in  the  inheritance  ;  and 
no  one  except  the  heir  at  law,  could  have 
supported  a  claim  in  respect  of  the  other 
moiety  of  the  lands  comprised  in  the  term. 

The  consideration  of  this  point  of  equity 
also  arose  on  the  Duke  ofNorfolk^s  case;(rt) 

-I  -  -  -  -  -  j_  --..-■       ■  -  - — .^^^ , 
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and  though  in  that  case  the  term  was  extin- 
guished by  surrender y  and  not  by  merger, 
yet  the  reasoning  is  equally  applicable:  and 
in  delivering  his  opinion  on  that  case.  Lord 
Chief  Baron  Montague  said,  this  term  is  gone 
indeed,  and  merged  in  the  inheritance,  yet 
the  trust  of  that  term  remains  in  equity  ; 
and  if  this  trust  be  destroyed  by  him,  that 
had  it  assigned  to  him,  this  court  (the  chan- 
ceiy)  has  full  power  to  set  it  up  again,  and 
to  decree  the  term  to  him  to  whom  it  did 
belong,  or  a  recompence  for  it. 

In  Villers  v.  Fillers,  [a)  it  was  insisted,  on 
one  side,  that  a  term  of  sixty  years  was 
merged,  by  being  created  to  the  same  person 
to  whom  the  fee  was  devised,  who  had  like- 
wise the  reversionary  interest  in  another 
term  for  ninety-nine  years;  but  Mr-  Villers^ s 
counsel,  on  their  side,  contended  there  was 
no  merger,  because  there  was  a  trust  of  the 
term  that  kept  the  term  separate^  and 
consequently  it  was  not  merged. 

This  argument  may  be  tenable  in  equity, 
when  a  distinct  right  is  in  a  stranger  under 
the  trusts  ;  but  then  the  legal  estate  merges, 
and  equity  interferes  only  to  sustain  the 
interest  of  the  cestui  que  trust. 

Most  of  the  cases  cited  as  applicable  to 
the  point  under  consideration,  have  arisen  on 


(a)  2  Atk.  72. 
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the  merger  of  the  estate,  charged  with  the 
trusty  in  the  estate  which  the  trustee  had  in 
his  own  right.  Cases  may  occur  in  which 
the  estate  of  the  trustee,  held  in  his  own 
right,  may  become  merged  in  an  estate,  con« 
veyed  to  him,  or  devolving  on  him  by  de- 
scent. Under  these  circumstances,  the  doc- 
trine of  merger  is,  on  the  one  hand,  equally 
applicable  between  these  estates ;  on  the 
other  hand,  courts  of  equity  are  equally  open 
to  afford  relief  to  the  trustee  for  the  pur- 
pose of  giving  him  the  full  benefit  of  his 
own  estate.  The  equity  of  the  trustee  is 
equally  as  strong  as  the  equity  of  the  cestui 
fue  trust ;  and  the  court  would  not  order 
the  trustee  to  convey,  till  the  time  of  his 
estate  was  expired,  or  without  allowing  him 
to  make  such  a  conveyance  as  would  give 
him  a  legal  title  to  an  estate^  of  the  same 
extent  and  equally  beneficial  with  his  former 
estate. 

Though  a  trust  will  not  prevent  the 
merger  of  one  of  two  legal  estates,  {a)  yet 
when  the  same  person  has  the  trust  or  be- 
neficial ownership,  and  also  the  legal  estate, 
though  they  are  derived  under  distinct  titles, 
the  trust  will  merge  in  the  legal  ownership. 
For  this  purpose  there  is  a  general  rule  in 
equity,  admittinghoweverofsomeexceptions, 

(a)  Cooke  ▼.  Cooke,  2  Atk.  67.  Willoaghby  t.  Willoughby^ 
1  Term  Rep.  766.  Goodright  v.  Sales,  2  Wils.  )»L  Villera  v. 
Villert,  2  Atk.  72.  Capel  v.  Girdler,  9  Ves.  509. 
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that  a  person  cannot  be  a  trustee  for  himself; 
and  another  general  rule,  also  admitting  of 
some  exceptions,  that  as  between  real  and  per- 
sonal representatives,  or  between  different 
classes  of  heirs,  or  heirs  in  different  lines,  (a) 
there  is|not  any  equity.  The  legal  right  must 
prevail,  and  it  prevails,  because  a  court  of 
equity  will  not  administer  any  relief. 

Therefore,  except  in  the  case  of  infants, 
&c.  an  equitable  charge  will  merge  in  the 
legal  ownership  when  they  are  united ;  an 
equitable  term  will,  as  between  the  heirs  and 
executors,  merge  in  the  legal  estate  of  inhe- 
ritance ;  an  equitable  fee  by  descent  ex  parte 
patemdy  will  merge  in  the  legal  fee  taken 
by  descent  ex  parte  maternd :  so  as,  in  the 
two  former  cases,  to  exclude  the  person  in-* 
titled  to  the  charge,  and  in  the  latter  case 
to  exclude  the  paternal  heirs,  in  favor  of 
the  maternal  heirs. 

In  DoCy  lessee  of  Balch,  v.  Putt  and  others, 
which  was  determined  in  the  court  of  Com- 
mon Pleas,  in  Trinity  term,  8  Geo.  3.  the 
circumstances  were  these.(^)  It  was  an  eject- 
ment tried  before  Hewitt,  Justice,  at  the 
assizes  for  Somersetshire,  and  a  special 
verdict  was  found,  which  stated,  that  Mary 
Mortimer,  being  seised  in  fee  of  an  estate, 
of  which  tl^e  premises  in  question  were  an 


(a)  3  Ves.  Jan.  939. 
ifi)  Cited  DoBgl.  772. 
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undivided  moiety,   on  her  marriage,  con-^ 
veyed   to  trustees  and   their  heirs,  to  the 
use  of  them  and  their  heirs,  upon  trust,  to 
permit  her  to  receive  the  rents  and  profits 
to  her  separate  use  during  life,  and  to  grant 
and  convey  the  estate,  or  any  part  thereof, 
to  the  use  of  such  person  or  persons  in  fee, 
or  otherwise,  as   she,  whether  married  or 
sole,  by  deed  or  will  should  appoint,  and 
for  want  of  such  appointment  to  the  use  of 
the  husband  for  life,  remainder  to  her  first 
and  other   sons  in  tail,  remainder  to   her 
daughters  in   tail,  as  tenants  in  common, 
remainder  to  her  right  heirs,  ^he  marriage 
took  effect,  and  she  died,  leaving  her  hus- 
band and  an  only  daughter,  an  infant ;  the 
husband   afterwards    died,    and   then   the 
daughter  died,  being  still  under  age,  and 
without  issue.  The  lessor  of  the  plaintiff, 
and  one  Newton,  were  the  heirs  at  law  of 
the  daughter  ex  parte  matemdy  (being  the 
sons  of  two  deceased  sisters  of  the  mother,) 
and  on  the  daughter's  death,  they  entered 
on  the  estate.    The  lessor  of  the  plaintiff^ 
and   the    surviving  trustee,   by  lease  and 
release,  reciting  as  above,  and  that  Newton^ 
had,  for  a  certain  sum,  agreed  to  purchase 
the  lessor  of  the    plaintiff's    moiety,  and 
in   consideration  of  the  stipulated   price, 
conveyed  that  moiety  to  Newton,  in    fee. 
On  the  same  day,'  by  lease  and  release^  also 
reciting  as  above^  the  trustee  conveyed  the 
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other  moiety  in  fee  to  Newton.  Newton 
died^  seised  of  all  the  estate^  leaving  the 
lessor  of  the  plaintiff^  his  heir  at  law  ew 
parte  matemd^  and  the  defendants  his  heirs 
at  law  ex  parte  paternd.  The  question  on 
the  special  verdict  was,  whether  the  moiety 
conveyed  by  the  surviving  trustee  alone  to 
Newton^  (for  which  moiety  only  the  action 
was  brought,)  belonged  to  the  lessor  of  the 
plaintiff,  or  to  the  defendants  i  The  court 
unanimously  decided  in  favor  of  the  latter, 
though  it  was  contended,  that  the  iegal 
estate  should  follow  the  old  use,  which  had 
come  to  Newton  by  descent,  ex  parte  matemd: 
so  that  though  Newton  took  nothing 
by  purchase  from  the  trustee,  but  the 
mere  legal  estate,  yet  it  was  determined, 
that  the  whole  should  descend  from  Newton^ 
in  the  paternal  line,  as  in  other  cases  of 
purchase. 

In  Goodright  v.  Wells,  (a)  James  Selby^ 
Serjeant  at  law,  agreed  for  the  purchase  of 
the  estate  in  question,  and  paid  for  it,  but 
died  before  any  conveyance  was  made  of  it 
to  him,  having  by  his  will  (made  subse- 
quent to  the  agreement)  devised  '*  all  the 
*^  rest  of  his  real  and  personal  estate,  what- 
*^  soever  and  wheresoever,  to  his  said  wife, 
"  in  trust,  that  she  do  thereout  educate 
•'  and  maintain  his  said  son,  until  he  should 


(a)  Doug.  771< 
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attain  the  age  of  twenty-one  years^  and 
until  he  shonld  have  sufficiently  settled 
and  secured  to  and  upon  his  the  tes- 
^'  tator's  said  wife,  what  is  to  be  settled 
^^  upon  and  given  to  he?  as  aforesaid^  and^ 
"  afterwards,  in  trust  to  convey  and  dis- 
pose of  all  the  then  rest  of  his  real  and 
personal  estate,  and  the  produce  thereof, 
^^  to  his  said  son,  his  heirs,  executors,  and 
^^  assigns ;  but  in  case  his  said  son  should 
^'  die  without  issue,  before  be  sbould  attain 
*^  his  said  age  of  twenty-one  years,  then  in 
^*  trust,  &c/^  After  the  testator's  death,  a 
conveyance  by  tease  and  release  of  the  estate 
in  question,  was  made  to  Mrs.  Selbjfy  the 
widow,  who  died  before  the  son  attained  his 
age  of  twenty-one  years,  and  he  afterwards 
attained  that  age  and  died  in  177^5  having 
been  always  in  possession  of  the  estate  after 
the  death  of  his  mother,  and  having  de«^ 
vised  it  to  charitable  uses,  which  devise  was 
void  by  the  statute  of  mortmain.  The  lessor 
of  the  plaintiff  was  his  heir  at  law  on  the 
part  of  tl^  mother,  and  the  defendants  his 
heirs  at  law  on  the  part  of  the  fether'a 
mother. 

Lord  Mansfield^  (after  stating  the  case,) 
observed: — Serjeant 5Ie/Ay,  after  his  purchase, 
was  owner  of  the  equitable  estate,  and  had 
a  right  to  go  into  chancery  to  compel  a 
conveyar  ce.  After  his  death,  the  vendor 
conveye  to  t  he  widow,  which  conveyance,, 
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on  the  condition  of  the  son^s  living  till 
twenty-one^  and  making  a  certain  provision 
for  her^  was  to  be  absolutely  in  trust  for  him. 
He  outlived  his  mother^  and^  on  her  death, 
the  trust  estate  was  completely  vested  in 
him,  (the  subsequent  limitations  in  the  will 
being  on  contingencies  which  never  hap- 
pened,) and  the  legal  estate  descended  to  him 
from  her.  The  question  is,  to  whom  the  whole 
estate  descended  on  the  death  of  the  son  f 
For  it  did  descend,  the  devise  to  charitable 
uses  being  void.  If  it  descended  from  the 
mother,  the  lessor  of  the  plaintiff  takes  as 
heir  at  law.  But,  it  was  contended,  that, 
though  he  is  heir,  there  is  a  trust  for  the 
paternal  heirs  ;  and  it  was  said  to  be  set- 
tled, that  the  court  will  not  suffer  a  trustee 
to  recover  in  ejectment,  against  the  cestui 
que  trust.  When  this  was  mentioned  on  the 
trial,  I  said,  as  I  did  the  other  day,  in  the 
case  of  Doe  v.  Pott,  that  this  rule  is  subject 
to  the  qualification  of  its  being  clearly  the 
case  only  of  a  mere  trust,  for  then,  by 
taking  notice  of  it,  (a)  the  court  prevents 
delay  and  expence  ;  but  it  will  not  decide 
when  there  is  a  doubt,  but  leave  the  ques- 
tion to  a  jurisdiction  which  regularly  takes 
cognizance  of  matters  of  trust.  The  coun- 
sel said,  there  might,  perhaps,  be  cases  on 
the  subject,  gnd  the  parties  wished  to  have 

c 
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the  opinion  of  the  court.     Now,  who  is  to 
be  considered  as  heir  at  law  on  this  eject- 
ment f    It   would   be    sufficient,   for    the 
judgment  which  I  shall  deliver,  to  say,  that  it 
is  not  a  clear  case,   that  the  lessor  of  the 
plaintiff  is  a  mere  trustee,  for,    that  point 
being  doubtful,  he  is  entitled  to  recover  at 
law,  as  he  certainly  has  the  legal  right.    But 
I  will  go  ferther,  and  throw  out  some  ob- 
servations,   to  shew,    that  it  is  not    only 
doubtful,  but  that  the  inclination  of  my 
opinion  is,   that  you  cannot  support  such  a 
trust.     A  case  sa«  circumstanced,   in  every 
particular,    probably  never  existed  before, 
and,    perhaps,    never   may  happen    again- 
But,  cases  must  often  have  happened  on 
which  the  general  question  would  arise ;  viz. 
whether,  when  cestui  que  trust  takes  in  the 
legal  estate,   possesses  under  it,   and  dies, 
the  legal  and  equitable  estate  shall  open  on  his 
death,  and  be  severed  by  the  different  heirs? 
Consider   it,   first,    upon    authority ;    and, 
secondly,  upon  principle. 

1st.  No  case  has  ever  existed  where  it 
has  been  so  held ;  none  where  the  heir  at 
law  of  one  denomination^  has,  on  the  death 
of  the  ancestor,  been  considered  as  a  trus- 
tee for  the  heir  at  law  of  another  denomi- 
nation, who  would  have* 'taken  the  equita- 
ble estate,  if  that  and  t)ie  legal  estate  had 
not  united. 
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2d.  Oa  principle,  it  seems  to  me  impos-> 
sible ;  for  the  moment  both  meet  in  the  same 
person,  there  is  an  end  of  the  trust.  He 
has  the  legal  interest,  and  all  the  profits, 
by  his  best  title  : — A  man  cannot  be  a  trustee 
for  himself.  Why  should  the  estates  open 
upon  his  death?  What  equity  has  one  set 
of  heirs,  more  tihan  the  other  %  He  may 
dispose  of  the  whok  as  he  pleases,  and,  if 
he  does  not,  there  is  no  room  for  chancery 
to  interpose,  and  the  rule  of  isM  must  pre* 
vail.  The  case  in  the  Common  Pleas(tf)  is 
an  authority,  if  it  went  on  this  ground, 
and  I  am  told  it  did.  There,  the  cestui  que 
trust  taking  the  legal  eatate  as  a  purchaser, 
the  descent  was  altered.  QuAcumque  via  datd, 
therefore,  the  lessor  of  the  plaintiff  is  inti- 
tied.  If  the  question  is  doubtful,  then,  in 
this  court,  the  legal  right  must  prevail,  and, 
if  the  weight  of  opinion  and  argument  is, 
that  the  legal  estate  miost  draw  tlie  trust 
after  it,  the  case  is  still  stronger  against  the 
defendants. 

WilleSy  Justice-^I  entirely  agree  with  my 
lord  as  to  the  legal  estate ;  but  my  doubt 
is,  what  has  becomie  of  the  equitable  use : 
let  us  see  how  the  .&cts  stand*  The  moiiey 
was  paid  by  the  fiU:her,  but  he  died  before 
any  conveyance ;  clevising  as  stated  in  the 


(a)  Doe  ▼•  Pott,  supra,  328. 
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case.    Now  what  was  the  antient  use)    It 
was  to  the  heirs  ex  parte  patemd.     I  do  not 
agree^  that  there  is  no  difference  as  to  the 
different  heirs — ^When  the  question  is  be* 
tween  those  of  the  paternal,   and  those  of 
the  maternal  line,  the  law  always  gives  the 
preference  to  the  former.    After  the  father's 
death,  a  conveyance  was  made  to  the  widow 
and  her  heirs,  in  trust.    So,   the  estate  in 
her  was  not  absolute,  but  charged  with  the 
trust.    Suppose  the  son,   in  his    life--time, 
had  called  in  the  legal  estate,   and  become 
a  purchaser,  there  is  no  doubt,  but»  in  that 
c^se,  the  paternal  heiis  would  have  suc- 
ceeded. There  having  been  no  such  convey- 
ance to  him,  the  legal  estatedescended  to  him 
from  the  mother.    But  I  think  he  took  it 
clothed  with  the  trust,  and  subject  to  the 
ancient  use :  I  do  not  say  he  was  a  trustee 
for  himself,  but  this  ancient  use  remained 
uncontrolled,  and  revived,  as  b^ween  the 
different  heirs,  on  his  death  ;  no  act  having 
been  done  to  alter  it.    If  Ijierefioire  the  que(»- 
tion  were  to  come  before    ne  in  another 
court,  I  should  decree  a  trust  in  the  lessor  of 
the   plaintiff!.      But    he  certainly   is  inti- 
tled  to  the  legal  estate,  and  that  is  enough 
here. 

Ashhursty  Justice,  added — We  all  agree, 
that,  if  there  is  a  doubt  as  to  the  trust,  the 
lessor  of  the  plaintiff  is  intitled  to  the  estate 
in  this  court ;  and>  therefore,  it  is  not  ne- 
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cessary  to  give  any  opinion  on  the  other 
point.  But,  as  it  has  been  moved,  I  will 
mention,  that  I  am  inclined  ta  be  of  opi« 
uion,  that  the  trust,  as  well  as-  the  legal 
estate,  shall  go  to  the  heirs  ex  parte paterftd. 
To  support  the  contrary  position,  it  must 
be  said,  that  the  son  took  as  trustee  for 
himself  and  his  paternal  heirs  ;  for  I  do  not 
see  how  the  estate  shall  open  for  the  heirsi 
if  he  was  not  himself  a  trustee :  I  never 
knew  any  case  where  the  court  held,  when 
an  estate  came  by  descent,  that  the  heir 
was  a  trustee  although  the  ancestor  was  not* 
The  case  in  the  Common  Pleas  goes  a  great 
way  to  determine  this  question ;  for  it  shews^ 
that,  where  the  trust  and  legal  estates  join^ 
they  shall  both  go  according  to  the  legal 
estate. 

BuUer^  Justice,  observed — I  am  entirely 
of  the  same  opinion  with  my  lord,  and  my 
brother  Ashhurst,  on  both  points.  On  the 
first,  we  are  all  agreed.  As  to  the  second,  it 
is  observable,  that  no  case  has  been  cited, 
nor  do  I  believe  any  ever  existed,  where, 
in  a  court  of  equity,  an  heir  of  one  sort  has 
been  determined  to  hold  as  trustee  for  an 
heir  of  the  other  sort.  In  a  court  of  law,  try 
the  question  by  the  principle  stated  by  Mr. 
Batty  (one  of  the  counsel)  viz.  that,  where 
two  titles  unite,  the  party  shall  be  in  of  the 
best.  What  is  the  better  title  here?  The  clear 
fee-simple  estate  which  descended  from  the 
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mother.  I  think  there  is  a  mistake  in  tak- 
ing the  heirs  on  either  side  into  considera* 
lion.  They  had  no  interest  during  the  lift 
of  the  ancestor;  the  whole  was  in  him. 
The  only  person  to  be  considered  is  the  an* 
cestor,  who  was  seised  in  fee  both  of  the 
legal  and  equitable  estate.  A  case  has  been 
put,  which  does  not,  in  my  opinion,  vary 
the  question,  viz.  the  case  of  the  son's  hav-^ 
ing  called  for  a  conveyance.  However,  as 
the  mother  died  before  he  came  of  age,  and 
she  was  not  directed  to  convey  till  then, 
that  case  does  not  apply.  We  are  to  take 
the  ^ts  as  they  stand.  To  be  sure^  if  he 
had  taken  the  legal  estate  by  purchase,  the 
paternal  heirs  would  have  been  intitled,  but 
as  he  took  it  by  descent  from  his  mother, 
(and  the  case  would  have  been  the  same  if  we 
suppose  her  to  have  lived  beyond  his  age  of 
twentyK)ne,  and  that  he  never  called  for  the 
conveyance,)  I  think  the  trust  was  merged 
and  gone. 

For  the  purpose  of  trying  whether  in 
this  case  the  paternal  heir  had  any  equity 
against  the  maternal  heir,  a  bill  was  filed 
in  Chancery,  and  the  case  received  a  deter-- 
mination  in  that  court  in  favor  of  the  ma* 
temal  heirs.(a)  The  court  objicrved — Then 
the  next   question  is,  whether    upon   thtf 


(a)  a  Ves.  J.  339t» 
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case  made  by  the  plaintifF,  he  is  intitled  to 
an  equity.     The  question  at  law  was  clear ; 
there  could  be  no  question  about  that ;  but 
the  judges  intimated  their  opinions  upon 
the  equitable  point.     The  argument  of  M r» 
Justice  Wilson  wzs  more  equitable  than  legal. 
We  have  an  intimation  of  the  opinion  of 
Lord  Mansfield,   and  a  strong  opinion  pf 
the  judges  Ashhurst  and  Butler  against  the 
equity.     Mr.  Justice  Willes^s  opinion  was 
in  favor  of  the  equity.     The  question  now 
is^  whether  upon  the  case  now  coming  be- 
fore a  court  of  equity,  the  opinion  of  the 
three  judges  is  such  as  this  court  will  follow. 
I  do  not  say,  the  case  is  free  from  all  diffirr 
culty;  and   there  may  be  good  reason  to 
contend,  that  the   situation  of  the  trustee^ 
shall   not   affect  in  any   degree  the  estate 
coming  frqm   him  to  his  cestui  que  trust : 
but  I  mu3t  npt  lay  that  down  too  broadly  ; 
for  th^t  is    not   the   fact.      In    Philips  v. 
Brydges,  {a)  I  stated  as  an  universal  proposir 
tion,  that  wherever  the  legal  and  equitable 
estates    uniting   in  the    same   person,  are 
CQ-extensive  and  conmiensurate,    the  lat- 
ter is  absorbed   in  the  former.     I   stated, 
and  -I  think  I  was  warranted  in  so  doing, 
that  no  act  of  the  trustee,  can  in  any  degree 
vary  th^  right  pf  tl^ie  cestui  que  trust :  but  I 
did  not  state,  nor  upon  full  consideration 
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am  I  prepared  to  say,  that  it  was  ever  held 
that  the  situation  of  the  trustee,  and  the 
operation  of  law,  arising  from  that  situa-* 
tion,  and  the'  relation  to  the  '  cestui  que 
trust,  does  not  make  considerable  diflfer- 
ence  in  the  estates  to  be  taken  :  as,  for  in- 
stance, supposing  the  trustee- was  an  an- 
cestor of  the  cestui  que  trust,-  and  dies  ;  and 
then  the  cestui  que  trust  dies :  'is  there  any 
doubt  that  his  widow  would  be  dowable : 
though  if  the  cestui  que  trust  died  first,  she 
unquestionably  would  not.  It  has  been 
argued,  that  the  trustee  is  a  mere  instru- 
ment, and  his  situation  or  act  can  have  no 
effect  at  all  upon  the  estate.  I  have  put  a 
case,  where  the  fact  being,  that  the  legal 
estate  descends  upon  the  cestui  que  trust  and 
is  united  with  the  trust-estate,  he  becomes 
solely  seized  at  law,  and  both  his  widow 
and  heir  are  intitled.  Therefore,  the  situ- 
ation of  the  trustee  (I  do  not  say  his  act) 
may  make  a  considerable  difference.  If  the 
widow  of  Mr.  Selby  had  conveyed  to  the 
son,  it  is  clear  he  would  have  taken  an 
estate  descendible  to  his  heirs  ex  parte  pa-- 
ternd.  Suppose  she  had  made  a  feoffment 
to  the  use  of  herself  for  life,  remainder  to 
her  son  ;  she  would  have  had  no  intention 
of  giving  the  estate  in  any  new  line :  (it  is 
to  be  supposed,  she  would  rather  it  should 
continue  it  in  the  line,  that  would  carry  it 
to  her  own  heirs  ;  but  that  act,  though  not 

z2 


340  ON  MERGER. 

done  with  that  view,  would  have  such  an 
effect.  So,  where  an  heir  takes  by  devise 
instead  of  by  descent,  the  consequences  are 
different :  but  that  was  never  insisted  on  as 
a  ground  of  equity.  If  an  heir  ex  parte  ma^ 
ternd  takes  by  devise,  that  would  let  in  his 
heirs  ex  parte  paternd ;  and  if  they  fai]>  his 
heirs  ex  parte  maternd  also :  if  he  takes  by 
descent,  he  would  only  take  an  estate  de^ 
scendible  to  his  heirs  ex  parte  maternd,  and 
yet  if  he  can  take  by  descent,  the  law 
makes  him  take  so.  The  case  of  an  escheat 
does  seem  a  hardship  upon  the  line  of  heirs 
that  would  have  succeeded,  if  Mn  Selly  ^ 
had  taken  from  his  father.  That  is  the 
only  argument,  that  pressed  upon  my  mind. 
Where  the  person  himself  has  an  equal,  co«* 
extensive,  estate  at  law  and  in  equity,  the 
legal  shall  prevail,  notwithstanding  the  case 
I  have  put  of  the  escheat.  I  have  not 
found,  that  courts  of  equity  have  ever  upon 
that  circumstance  held,  that  he  is  not  to  be 
considered  as  having  a  co-extensive  estate 
in  law  and  equity. 

The  case  relied  upon  in  Phillips  v.  Bryd-- 
gesj  was  Wade  v.  Paget ^  1  Bro.  Chan.  Cas. 
363.  There  Lord  Thurlow  lays  down  a  uni- 
versal proposition,  to  which  I  am  inclined 
to  accede ;  that  where  the  estates  unite,  the 
equitable  must  merge  in  the  legal.  That 
was  the  principle  of  the  opinion  of  the 
judges  in  Goodright  v.  Weils;  and  uponcon^ 
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sideration  I  am  inclined  not  to  lay  any  re- 
striction upon  or  to  narrow  it  in  any  respect, 
but  to  hold,  that  by  whatever  means,  whe- 
ther by  conveyance  or  otherwise,  a  person 
obtains  the  absolute  ownership  at  law  of  the 
estate,  though  he  acquired  that  by  an  equi- 
•  table  title,  and  both  either  came  together  or 
are  afterwards  united  in  him,  the  legal  will 
prevail,  the  equitable  is  totally  gone  for  the 
purpose  of  being  acted  upon  by  any  person 
in  this  court.  Therefore  that  being  to  be 
laid  down  universally,  this  demurrer  must  be 
allowed  agains  t  the  plaintiff  claiming  as  heir 
w  parte  pat ernd. 

In  this  place  the  case  oiGoodrigJit  v.  Searh 
must  be  remembered,  as  proving  that 
when  a  person  has  a  fee,  subject  to  an  execu* 
tory  devise  in  his  mother,  and  the  interest 
under  the  executory  devise  descends  to  him, 
and  the  event  happens  on  which  the  execu- 
tory devise  is  to  operate,  the  descent  from 
the  mother  will  govern  the  title  ;  conse- 
quently the  interest  by  executory  devise  is 
not  extinguished  in  thie  fee-  On  this  case  a 
more  ample  discussion  will  be  found  in  a 
subsequent  division. 
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On  the  Merger  of  Estate^tail,  and  their  Ei^ 

emptionfrom  Merger. 

Estates-tail  are  privileged  from  merger ; 
and  Blackstoni  (a)  has  said  that  a  man  may 
have  in  his  own  right  both  an  estate-^tail  and 
a  reversion,  and  the  estate-tail^  though  a  less 
estate,  shall  not  merge  in  the  fee  \{b)  and  it 
was  his  opinion  that  estates-tail  are  protect- 
ed and  preserved  from  merger  by  the  opera- 
tion and  construction^  though  not  by  the 
express  words  of  the  statute  de  donis  ;  and 
that  this  operation  and  construction  arose 
probably  upon  the  ground  that  in  the  com- 
mon cases  of  merger  of  estates  for  life,  or 
years,  by  uniting  with  the  inheritance,  the 
particular  tenant  had  the  sole  interest  in  them, 
and  had  full  power  at  any  time  to  defeat ,  de^ 
tiroy  or  surrender^  them  ;  and  therefore  when 
such  an  estate  united  with  the  reversion  in 
fee,  the  law.  considered  it  in  the  light  of  a 
virtual  surrender  of  the  inferior  estate.  But 
he  observes  that  in  an  estate-tail  the  case 
was  otherwise,  that  the  tenant  for  a  long 
time,  had  no  power  at  all  over  it,  so  as  to 
bar  or  destroy  it,  and  now  can^  only  do  it  by 
a  certain  special  mode,  as  by  a  fine  or  reco- 
very, and  the  like  :  it  would  therefore  have 
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strangiely  improvident,  -  to  have  per- 
mitted the  tenant  in  tail,  by  purchasing  the 
reversion  in  fee,  to  merge  his  particular  estate ^ 
and  defeat  the  inheritance  of  his  issue  ;  and 
that  h^nce  it  has  become  a  maxim  that  a 
tenancy  in  tail  which  cannot  be  surrendered^ 
cannot  also  be  merged.  For  the  same  reason 
that  an  estate-tail  cannot  merge  in  the  re- 
mainder or  reversion  in  fee,  one  estate-tail, 
as  it  has  been  already  observed,  cannot 
merge  in  another  estate-taiL 

But  the  gift  of  an  estate-tail  to  the  tenant 
of  a  like  estate-tail,  may,  if  it  proceed  from 
a  reversioner,  operate  to  the  same  extent 
as  a  release  of  the  seignory  v  and  if  the  se- 
cond estate-tail  be  of  greater  extent  than 
the  first  estate-^tail,  then,  whether  the  gift 
proceeds  from  a  reversioner  or  remainder^^- 
man,  a  new  intail  will  be  created  :  as  if  a  gift 
be  made  to  a  man  and  his  heirs  of  his  body, 
who  is  already  tenant  in  tail,  male  or  female ; 
or  to  a  man  and  his  heirs  of  his  body  gene* 
rally,  who  is  tenant  in  tail,  under  a  gift  to 
him  and  the  heirs  of  his  body  by  a  particu- 
lar woman«         , 

These  positions  are  perfectly  cojisistent 
with  the  doctrine  established  by  the  cases 
oiCholmey.ifi)  and  Badger  v.  Lloyd,{b)  already 
cited.       The   observations   in   these  casesf 


(a)  2  Rep.  &0. 
{h)  S«lk.  292. 
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are  applicable  only  to  two  estates*tail  of 
the  same  extent :  and  nothing  is  more  cpm- 
mon  in  practice  than  to  see  two  estates-tail 
in  the  same  person,  either  by  purchase  or 
descent;  and  sometimes  one  by  purchase 
and  the  other  by  descent ;  and  the  issue 
under  each  intail  will  take  according  to  the 
priority  in  the  creation  of  that  intail. 

It  was  certainly  in  favor  of  the  issue  that 
cstates^tail  were  privileged  from  merger ; 
and  it  is  in  consequence  ofan  equitable  con- 
struction of  the  statute  de  dani^,  that  the 
estate*-tail  does  not  merge^  when  the  estate* 
tail  and  the  reversion  or  remainder  in  fee, 
meet  in  the  same  person.  And  it  should 
seem  that  it  is  only  as  against  the  tenant  in 
tail,  when  he  has  the  two  estates,  and  the 
issue  in  tail,  when  the  time  of  the  estate*tail 
and  also  the  immediate  remainder  or  rever- 
sion in  fee,  are  vested  in  astranger,  that  the 
estate-tail,  or  rather  the  ownership  of  that 
estate,  is  exempted  from  merger :  for  ac- 
cording to  Gilbert^  in  his  Tenures,  a  grant  by 
tenant  in  tail  to  the  reversioner,  will  ope- 
rate as  a  surrender,  namely,  (for  so  the  pro- 
position must  be  understood,)  as  a  surrender, 
between  all  persons  claiming  under  the  re- 
version and  not  as  against  the  issue  in  tail;  or 
only  quodam  modo  against  them.  Till  barred, 
the  surrender  is  voidable.  For  the  same 
reason  that  the  time  of  theestate-tail  may  be* 
considered  as  surrendered,  it  may»  in  a  case 
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with  corresponding  circumstances  be  con- 
sidered  as  merged. 

The  statute  of  intailft  would  have  been  of 
little  effect  if  the  estate-tail  had  not  been 
protected  from  merger;  («)  and  in  Wiscot^s 
case,  the  opinion  of  the  court  was,  that  if 
there  be  tenant  in  tail,  the  remainder  to  his 
right  heirs,  he  may  grant  his  remainder  over 
or  devise  ;  for  an  estate-tail  cannot  drown, 
nor  be  surrendered,  nor  be  extinct  by  ac- 
cession of  a  greater  estate. 

But  this  peculiarity  of  an  estate-tail,  and 
its  exemption  from  merger,  continue  so 
long  only  as  the  privileges  of  the  statute 
de  danis  in  fisivor  of  the  issue,  are  annexed 
to  that  estate. 

From  this  deduction,  it  appears  in  the 
most  satisfactory  manner  that  the  exemption 
from  merger  is  for  the  benefit  of  the  issue. 
It  has  been  already  observed,  that  an  estate- 
tail,  after  possibility  of  issue  extinct,  or  an 
estate-tail  which  by  means  of  a  fine  barring 
the  issue  of  their  right  of  succession  under 
the  in  tail,  is  converted  into  a  determinable 
fee,  will  merge :  and  it  may  be  advanced  as 
K  general  rule ^  that  when  there  is  not  any  lon- 
ger a  possibility  that  the  mtieintail  can  claim 
a  right  to  inherit  the  estate  in  that  charac- 
ter,  and  per  formam  doni,    the  estate-tail 


(a)  2  Rep.  60. 
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ceases  to  retain  the  quality  of  being  privir 
leged  from  merger. 

That  an  estate«-tail  after  possibility .  of 
issue  extinct  is  subject  to  merger^  has  been 
sufficiently  proved  by  the  several  authori- 
ties already  adduced  in  support  of  that  posi- 
tion; and  that  an  estate-tail  is  not  exempt 
from  merger,  when  the  right  of  the  issue 
under  the  intail  is  destroyed,  is  clear  from 
the  cases  of  Holt  v.  Sambarh,  Symonds  v. 
Cudmore,  Kingaston  v.  Clarke ^  and  Earl  of 
Shelborne  v.  Biddulph. 

In  Holt  V.  Sambachy{q)  Sir  William  Catesby 
being  tenant  for  life  of  land,  the  remainder 
in  tail  to  Robert,  his  son,  remainder  in  tail  to 
himself,  remainder  to  Robert  in  general  tail> 
the  remainder  in  fee  to  himself,  granted  a 
rent  of  ten  pounds  a  year  out  of  the  intailed 
lands  to  William  Samback  in  fee  ;  and  Sir 
William  and  Robert  his  son  levied  a  fine  with 
proclamations  to  the  use  of  the  said  Sir 
William  in  fee,  and  afterward  the  said  Sir 
William  enfeoffed  Sir  Thomas  Holt  and  died. 
Robert  had  issue  Robert,  and  died ;  and  the 
court  was  of  opinion  that  this  grant  in  fee 
was  good  ;  for  he  had  an  estate  for  life  in 
possession,  and  an  estate  of  remainder  intail, 
and  remainder  in  fee  to  himself,  to  charge, 
and  then  the  fee^simple  passed  by  the  grant; 


^h 
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and  although  Robert  the  son  might  have 
avoided  it,  yet,  when  he  had  barred  the 
estate-tail  by  a  fine  to  the  use  of  Sir  Wil^ 
liam^  now  Sir  William  Catesby,  had  by  the 
acceptance  of  this  estate  to  himself,  avoided 
the  means  by  which  he  might  have  avoided 
the  rent ;  and  that  although  in  Bredon's  case 
when  tenant  for  life  and  he  in  remainder  in 
tail,  join  in  a  fine  rendering  rent  to  tenant 
for  life,  that  passeth  from  every  one,  which 
might  lawfully  pass,  and  that  the  rent  con- 
tinued after  the  death  of  him  in  the  re- 
mainder in  tail  without  issue,  yet  in  this 
present  case  the  estate  was  barred  by  the 
fine ;  united  to  that  estate  which  William, 
the  grantor  had,  and  then  William  was 
seised  in  fee,  and  the  rent  made  unavoid- 
able. 

In  Symonds  v.  Cudmore{a)  Sir  Nicholas , 
Martin  was  tenant  for  life  with  remainder  in 
tail  to  William  his  eldest  son,  and  having  a 
power  to  make  leases  for  twenty-one  years, 
or  three  lives,  reserving  the  antient  rent, 
made  a  lease  to  Clement  Westcome  for  nine- 
ty-nine years,  if  Richard  and  Nicholas  West^ 
come  should  so  long  live,  reserving  the  an- 
tient rent,  which  was  eight  pounds  ten  shil- 
lings per  annum. 

m  ■  ■    ■ 

(«)  4  Mod.  1. 
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Sir  NichoiM  Martin  died>  leaving  ittue 
NichoJus  Martin  his  eldest  son  and  heir^  who 
being  then  seised  of  the  renxaiader  in  tail^ 
and  ai80  of  the  reotrsian  in  fee  expectant 
On  the  determination  of  that  estate,  did  by 
indenture  release  the  saidrent,  and  before  the 
deteimination  of  the  aforesaid  lease  made 
by  his  listther^  demise  the  premises  to 
Elizabeth  Westtome  for  ninety-nine  years,  if 
Gtprge  and  WiHium  Westcome  should  so  long 
live,  to  commence  after  the  determination 
of  the  first  lease. 

Wtiliam  Martin  died,  leaving  issue  Nicho-^ 
las  Martin  his  elde$t  son  and  heir,  who  be* 
ing  the  issue  in  tail,  levied  a  fine  to  the  use 
of  himself  and  his  heirs  1  Afterwaids  the 
first  lease  determined,  then  Nicholas  Mar^ 
tin  entered  and  made  a  lease  to  the  plain- 
tiff Symonds^  upon  whom  Cudmore  the  de- 
fendant (being  the  assignee  of  the  second 
lease)  entered,  and  whether  his  entry  was 
lawful  was  the  question. 

One  of  the  arguments  offered  in  support 
of  his  right  of  entry  was,  that  the  estate 
was  in  being ;  that  though  it  might  be  bar« 
red  by  the  fine,  yet  it  was  not  extinct ;  that 
the  estate«*-tail  was  not  extinguished  by  this 
fine,  because  the  law  would  suppose  an  ex- 
istence of  it  in  the  cognizee  to  prevent  a 
wrong ;  and  that  therefore  where  such  an 
estate  was  intermixed  with  a  fee,    it  should 
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have  a  being    against    this  wrongful  and 
tortious  lease. 

The  determination  was  in  fkvorof  the  kase 
made  by  Witliam  Martin,  and   against  th6 
right  of  the  conusee  in  the  fine  to  avoid  the 
lease.     The  court  held,  that  this   lease  wasi 
an  interest  derived  out  of  the  estate-tail, 
and    that  it  also  charged  the  reversion  it> 
fee;    that    the  estate^tail  tias  extmct;   for  if 
it  should  be  otherwise,    tl:»en  there  would 
be  two  fee-simples  in  one  and  the  same  per- 
son ;  a  qualified  fee  determinable  upon  the 
death  of  tenant  in  tail  dying  without  issue, 
and  an  absolute  fee  out  of  the  reversion, 
which  could  not  be  ;    that  William  Martin^ 
the  tenant  in  tail,  having  also  the  reversion  in 
fee,  the  lease  made  by  him  issued  out  of 
both  the  estates;  and  the  issue  in  tail    had 
extinguished  the  estate-tail   by  levying  of 
the  fee,  so  that  the  conusee  must  be  in  of 
the  reversion  in  fee.  (a) 

This  case,  with  a  view  to  the  subjec  un  - 
der  consideration,  is  reported  more  pointedly, 
and  at  the  same  time  more  briefly  by  Sal^ 
keld.[b)  Agreeable  to  his  report  of  the  case, 
in  ejectment  a  special  verdict  was  found, 
upon  which  thecase  was  tenant  in  tail  in  rever- 
sion after  a  lease  for  years,  remainder  to  tenant 
in-tail  in  fee,  made  a  lease  to  commence  at 


(a)  Bac   Abr.  323. 
(6)  Salk.  338. 
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a  day  to  come,  and  died  before  the  day 
having  issue.  After  the  death  of  tenant 
in  tail,  but  before  the  day  the  issue  levied 
a  fine.  In  this  case  the  whole  court  agreed, 
that  the  remainder  in  fee  stood  chargeable 
with  the  lease,  and  that  it  should  have  been 
served  out  of  the  remainder  in  fee,  had  tenant 
in  tail  died  without  issue. 

Secondly,  it  was  held  that  the  estate-tail 
rpas  extinct  by  the  fine  as  much  as  if  the 
tenant  in  tail  were  dead  without  issue :  first, 
because  two  estates  immediately  expectant  upon 
one  another  cannot  subsist  in  the  same  person  ; 
secondly,  because  by  22  Hen.  8.  c.  36.  the 
fine  is  declared  to  be  a  bar  and  a  discharge 
of  the  estate-tail ;  thirdly,  because  the  sta- 
tute of  Westminster  2.  having  made  estates- 
tail  a  kind  of  particular  estate,  they  are  {the 
protection  of'  the  statute  being  gone  by  the  Jine) 
like  all  other  particular  estates  subject  to  mer^ 
ger  and  extinguishment^  when  united  with  thf 
absolute  fee. 

So  in  the  ^arl  of  Shelburne  v.  Biddulph, 
Esq.  the  principle  of  this  last  determination 
was  recognised  and  acted  upon,  both  by 
the  court  of  Chancery,  and  afterwards,  on 
an  appeal  by  the  House  of  Lords ;  and  it 
was  held,  that  the  merger  operated  as  well 
in  favor  of  equitable  rights  depending  upon 
contract,  as  in  favor  of  estates  subsisting 
under  grants  by  the  reversioner.  The  case 
is  long,    but  from  its  importance  deserves 
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the  fqllest  consideration:  the  facts  were,(a) 
Charles^  Lord  Shelburne,  being  intitled  tq 
the  inheritance  of  the  lands  of  LogamarJey^ 
otherwise  Annasclan  and  BuUyngomny  in  the 
KingU  county^  [in  fact  to  an  estate-*taii^ 
with  remainder  to  his  brother  Henry  in  tail, 
with  reversion  in  fee  to  himself,]  subject  to 
the  dower,  or  some  interest  .for  life  of  his 
mother  Elizabeth  Lady  Powager  Sheibumt  \ 
he,  tQgether  with  his  said  mother,  by  inr 
denture  dated  the  7th  Dec.  1692,  granted 
and  demised  the  said  lands  to  Henry  Salmon, 
his  heirs  and  assigns,  for  the  lives  of  the 
said  Henry  Salmon,  Henry  Salmon  the 
yoiinger,  his  son,  and  Robert  Hutton;  at. 
the  rent  of  ten  pounds  a  year  for  the  first 
three  years,  and  fifteen  pounds  a  year  for 
the  residue  of  the  time ;  and  Lady  Dowa- 
ger Shelburne  and  Lord  Charles  thereby, 
covenanted  with  i/ewry  Salmon,  the  lessee,  his. 
executors,  administrators  and  assigns,  that 
if,  upon  the  death  of  either  of  the  lives  named 
in  the  lease,  the  said  Henry  Salmon,  his  exe- 
cutors, administrators  or  assigns,  should  be 
inclined  to  name  a  new  life  in  the  place  of 
him  so  dying,  they  would,  upon  request^ 
perfect  a  lease  of  the  lands  for  a  new  life, 
under  the  same  rents  and  covenants  as  in 
the  then  lease,  provided  that  the  said  Henry 


(a)  4  Bro.  Par.  Caiet ,  594. 
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Sahnan,  his  executors^  administrators  or 
assigns^  should  pay  fifteen  pounds  in  con- 
sideration of  such  renewal,  within  three 
months  next  after  such  death,  to  the  said 
Lady  Dowager  Shelbume  and  Lord  Charles, 
their  executors,  administrators  or  assigns, 
or  either  of  them. 

This  lease,  by  assignment,  became  after- 
wards vested  in  Nicholas  Biddulphy  the  re- 
spondent's grandfather,  to  whom  the  said 
Charles  Lord  ShelburnCy  by  indenture,  dated 
the  25th  of  October,  1694,  also  granted  the 
towns  and  lands  of  Rathrohbin,  Curragh  and 
Bredagh,  with  other  lands  lying  in  the  barony 
of  Ballyboyy  in  the  King^s  county,  to  hold 
to  him,  his  heirs  and  assigns,  for  the  Kfe  of 
Charity  Biddulph,  wife  of  Nicholas  the  lessee^ 
Francis  Biddulph,  his  son  and  heir  (father 
of  the  respondent)  and  Alice  Biddulph,  eld-» 
est  daughter  of  Nicholas  the  lessee,  and  the 
life  of  the  survivors  and  survivor  of  them,  and 
for  and  during  the  life  and  lives  of  such  per- 
son or  persons  as  by  virtue  of  the  said  deed, 
should,  from  time  to  time,  successively  andfor 
ever  be  added  thereto,  at  the  yearly  rent  of 
eighty  pounds  ten  shillings  and  sixpence  for 
the  first  six  years,  and  the  yearly  rent  of  a 
hundred  and  three  pounds  three  shillings 
^id  ten  pence,  for  the  remainder  of  the 
term.  And  there  was  a  covenant  on  the 
part  of  Charles,  Lord  Shelbume,  his  heirs 
and  assigns,  for  a  perpetual  renewal  of  this 
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lease,  by  inserting  a  new  life,  in  the  room  and 
stead  of  every  life  which  should  fail,  from 
time  to  time,  upon  the  lessee,  his  heirs  and 
assigns,  paying  half  a  yearns  rent  (according 
to  the  respective  reservations  therein  con- 
tained, for  that  half  year  wherein  such  life 
should  so  cease  or  fail)  over  and  above  the 
annual  rent  reserved,  and  nominating  a  new 
life  within  twelve  months  after  the  failure 
of  each  of  the  lives  then  in  being,  or  to  be 
afterwards  nominated. 

Another  like  lease  was  granted  by  Charles 
Lord  Shelbume,  by  another  indenture, 
dated  the  10th  October,  1695. 

Charles  Lord  Shelburne  died  in  April 
1696,  without  issue  and  intestate ;  and  upon 
his  death,  Henry  Earl  of  Shelburne,  his  bro- 
ther and  heir,  possessed  his  personal  estate, 
and  became  intitled  to  several  estates  of  the 
yearly  value  of  one  thousand  pounds  and 
upwards,  of  which  Lord  Charles  died  seised 
in  fee-simple,  and  which  descended  to  the 
earl  as  his  brother  and  heir  at  law-  And 
he  claiming  title  to  the  inheritance  of  the 
several  estates  comprised  in  the  before  men- 
tioned leases,  (subject  to  the  jointure 
estate  of  the  dowager  Lady  Shelburne,  in  part 
of  the  lands)  received  the  rent  reserved  upon 
those  leases  from  time  to  time,  as  they  be- 
came due;  and  in  Easter  term,  1697»  the  earl 
levied  a  fine  with  proclamations,  of  the  said 
demised  estates.    Afterwards,  by  indentures 

VOL.  III.  A  A 
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of  lease  and  release,  dated  the  15th  and 
l6th  of  April,  1697.  in  consideration  of  a 
marriage  then  intended,  and  which  after- 
wards took  effect,  between  the  Earl  and 
Arabelia  Boyle,  and  of  her  portion,  Lady  SAe/- 
bume  and  the  earl  limited  and  conveyed  the 
estate  comprised  in  the  said  leases,  and  the 
other  estates  which  had  descended  to  the 
earl,  as  heir  of  his  brother,  to  the  use  of  the 
earl  and  his  heirs,  till  the  marriage  ;  and 
after  the  marriage,  to  other  uses  ;  with  a 
covenant  for  enjoyment  free  from  all  former 
incumbrances ;  other  than  and  except  the 
several  leases  then  in  being  thereof,  under 
the  several  rents  thereon  respectively  re- 
served. 

On  a  bill  filed  for  specific  performance  of 
the  covenant  for  renewal,  the  court  declared 
their  opinion,  that  the  respondent  was  in- 
titled  to  renewals  of  the  three  leases  in  the 
pleadings  mentioned,  according  to  the  cove- 
nants in  the  said  respective  leases^  upon 
payment  of  the  rent  and  arrears  and  fines, 
with  iriterest ;  and  that  upon  payment  of 
such  rents,  arrears,  and  fines,  with  interest, 

« 

leases  should  be  respectively  granted  by  the 
appellants,  for  the  lives  in  the  bill  mention- 
ed, according  to  the  covenant  of  renewal  for 
ever. 

.  .From  this  decree  there  was  an  appeal,  and 
on  behalf  of  the  appellants  it  was  argued, 
that  tenant  in  tail  at  law,  independent  of  the 
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Statute  of  32  Hen.  8.  had  no  right  to  make 
a  lease  absolutely  to  bind  the  issue  in  tail^ 
and  much  less  the  remainder-man,  and  that 
even  by  that  statute,  a  tenant  in  tail  has  no 
power  to  grant  leases  to  bind  those  in  re- 
mainder ;  and  therefore  the  leases  in  ques** 
lion  were  absolutely  void  as  against  the 
appellant,  £arl  Henry ,  who  did  not  claim 
under  Lord  Charles^  or  as  issue  in  tail,  but 
as  remainder-man*  It  was  argued  that  it 
might  be  objected,  that  Lord  Charles^  who 
granted  the  leases,  was  tenant  in  tail,  with 
remainder  to  the  earl  in  tail,  and  a  reversion 
to  Lord  Charles  in  fee ;  that  therefore  not 
only  the  estate-tail  was  bound,  but  the  re- 
version also  ;  and  as  the  earl  had  by  fine 
destroyed  the  estate-tail,  in  order  to  acquire 
an  absolute  power  over  the  estate,  the  prioi* 
grants  of  Lord  Charles  should  take  place  of 
any  subsequent  uses  by  Earl  Henry y  and 
would  therefore  bind  the  estate  in  his 
hands. 

But  to  this  it  was  said  to  be  an  answer, 
that  tlie  estate-tail  out  of  which  the  leases 
first  arose  being  spent,  and  the  earl  not 
claiming  under  it,  but  by  a  distinct  limitation 
to  himself  in  tail  male,  his  fine  could  not  let 
in  .  Lord  Charles's  leases  upon  that  estate, 
which  came  in  lieu  of  the  earPs  estate-tail ; 
nor  could  it, by  consolidating  the  two  estates, 
let  them  in  upon  the  reversion ;  both  because 
the  earl  acquired  a  new  estate,  and  because 

theuseft  of  the  fine  were  never  declared  to 
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him  in  fee,  but  directly  to.  the  uses  of  the 
settlement  i  by  which,  in  consideration  of 
hts  own  marriage,  the  earl  had  an  estate  for 
life  only,  with  remainder  to  his  first  sod,  (the 
other  appellant ;)  and  these  estates  arose  and 
were  granted  out  of  the  estate-tail,  which 
the  earl  had  before  the  fine,  and  not  out  of 
the  reversion.  But  even  if  the  fine  did  let 
in  the  leases,  the  most  that  could  be  insisted 
on  was,  that  it  let  them  in  during  the  con-- 
tinuance  of  those  leases  only,  and  could  not 
extend  to  leases  not  then  in  being:  for  there 
could  be  no  ground  of  equity  to  carry  it  fiair- 
ther,  and  make  the  fine  give  them;  a  greater 
benefit  than  the  law  gives  them  ;  which  i» 
the  mere  legal  effect  of  an  act  done  for  ano-- 
ther  purpose,  and  by  accident  only  turns  to 
their  benefit,  without  any  precedent  right 
to  it,  or  any  consideration  for  it ;  and  there- 
fore, with  respect  to  the  respondent,  totally 
voluntary*  It  was  said,  it  might  also  be 
objected  that  in  the  settlement  made  by£arl 
Henry  there  was  an  exception  of  the  leases  ; 
and  consequently  this  must  establish  themr 
and  every  covenant  in  them*  To  this  it 
was  alleged  to  be  an  answer,  that  Earl  Henry 
at  that  time,  which  was  very  soon  after  the 
death  of  his  brother,,  had  no  notice  of  these 
leases ;  but  there  being  many  upon  the  estate, 
it  was  a  prudent  caution  in  the  covenant 
against  incumbrances,  to  except  the  leases ; 
by  which,  however,  nothing  more  was  intend-^ 
ed^  than  to  secure  the  covenantor  against 
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any  bi^ach  of  covenant,  or  any  loss  or  da- 
mage that  might  ensue  therefrom.  But 
there  could  be  no  ground  for  insisting,  that 
the  exception  in  the  covenant  should  esta- 
blish or  con6rm  the  leases,  any  otherwise 
than  so  far  as  they  were  good  and  available 
in  law  ;  and  much  less  that  the  respondent, 
or  those  under  whom  he  claimed,  who  were 
no  parties  to  the  settlement,  nor  gave  any 
consideration  for  this  benefit,  had  a  right  to 
come  into  a  court  of  equity,  to  have  the 
benefit  of  this  exception,  or  any  supposed 
agreement  implied  in  it,  in  their  fitvor.  On 
the  other  side  it  was  contended,  that  by  the 
fine  which  Earl  Henry  levied  in  l697*  the 
estate-tail  ^limited  in  remainder  to  him  by 
the  settlement  of  l679>  was  barred  and  ex- 
tinguished, in  the  same  manner,  to  all  iii- 
tients  and  purposes,  as  if  he  was  dead  with- 
out issue ;  and  the  reversion  in  fee,  which 
descended  to  him  as  heir  of  Lord  Charles^ 
immediately  took  effect  in  possession;  and  as 
the  new  uses  in  the  marriage  settlement  of 
IQ&J^  arose  out  of  that  reversion  in  fee,  they 
were  therefore  subject  to .  all  antecedent  in- 
cumbrances and  engagements  which  could 
affect  that  reversion.  That  as  this  reversion 
in  fee,  after  it  had  taken  effect  in  possession 
by  means  of  the  fine,  was  specifically  bound 
by  the  covenants  for  perpetual  renewal ; 
and  as  such  covenants  are  considered  as  real 
agreements,  and  go  with  the  land,  so  they 
are  in  their  nature  proper  for  a  specific  per«» 
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formance,  and  will  in  equity  affect  the  legal 
interest  of  all  those  who  take  the  estate  with 
notice  of  them.  That  all  those  claiming 
under  the  settlement  of  1697^  had  notice  of 
these  leases  and  covenants,  and  were  as  much 
bound  by  an  equitable  lien  upon  the  lands, 
as  Earl  Henry  himself ;  especially  in  favor 
of  lessees  who  had  made  very  great  improve- 
ments, and  were  therefore  to  be  considered 
as  purchasers  of  the  right  of  renewal. 

After  hearing  counsel  on  this  appeal,  the 
following  question  wa5  put  to  the  judges;  viz. 
whether  by  the  fine  levied  by  the  appellant. 
Earl  of  Skeibume,  in  Easter  Term,  1697,  the 
reversion  in  fee  of  the  estate  in  question  was 
let  in,  siibject  to  the  leases  in  question  made 
by  Charles  Lord  Shelburne,  and  the  covenants 
therein  contained  for  a  perpetual  renewal  f 
And  the  Lord  Chief  Justice  of  the  King's 
*  Bench,    having    delivered    the   unanimous 
opinion  of  the  judges  to  this  effect,  viz. 
{hat  the  leases  for  lives  then  in  being  were 
good  and  effectual,  as  being  served  out  of 
the  reversion  in  fee  which  Lord  Charles  had 
when  he  made  them,  and  which  was  then  in 
Lord  Henry ;    and  that  the  covenants  for 
renewal  were  binding  on  luord  Henry,  a$  a 
lien  on  the  same  reversion,  which  he  had 
let  in  by  barring,  discharging,  and  extin- 
guishing his  estate-tail :  it  was  ordered  and 
'  adjudged,  that  the  appeal  should  be  dis-' 
missed,  and  the  decree  therein  complained 
of  affirmed. 
A  point  existed  in  this  ca^e  which  seems 
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to  have  escaped  notice.  When  the  estate- 
tail  of  Lord  Charles  determined^  the  leases  ^ 
were  determined  as  against  the  remainder- 
man, as  owner  of  the  remainder,  andsubsisted 
only  as  against  him,  as  the  owner  of  the  re- 
version in  fee*  The  estates  granted  by  the 
leases,  therefore,  were  mesne  estates  between 
the  estate-tail  of  Earl  Henry  and  his  re- 
version in  fee,  and  this  interposed  estate 
did  in  point  of  law  keep  the  estate-tail, 
of  Earl  Henry ^  and  the  determinable  fee 
derived  from  his  fine  distinct  from  the  re- 
version in  fee,  and  ought  on  principle  to 
have  been  considered  as  a  protection  against 
merger,  and  consequgitly  to  have  suspend- 
ed the  operation  of  ^  the  leases,  and  of  the 
covenant  for  renewal,  until  the  estate-tail 
of  Earl  Henry  was  spent,  and  to  have  left 
him  at  liberty  to  have  suffered  a  recovery, 
to  enlarge  his  estate-tail  into  a  fee-simple, 
and  bar  the  reversion  in  fee,  and  the  leases 
and  covenants  for  renewal  as  depending  on 
the  reversion. 

The  suit,  however,  was  only  for  the  per- 
formance of  the  covenant  ^  for  renewal. , 
That  covenant  was  treated  as  attaching  on. 
the  inheritance  as  if  accelerated  by  merger ; 
without  regarding  the  intervening  terms  of 
years  which  prevented  the  merger  :  so  that 
the  title  under  the  leases  might,  for  the 
purposes  of  enjoyment,  have  been  sus- 
pended while  the  title  under  the  renewals 
was  in  operation. 
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And  in  Kinaston  v.  Clarke,  {a)  **  Thomas 
^^  DelaKay.oTi  bis  marriage  settled  his  estate 
*^  on  himself  for  life,  on  his  wife  for  life,  re- 
*^  mainder  to  trustees  to  preserve  contingent 
*'  remainders,  remainder  to  hisfirst  and  every 
*'  other  son  in  tail  male,  remainder  to  himself 
^^  in  fee;  and  there  were  issue  a  son.  Thomas 
'*  the  father  died  indebted  by  bond,  the  son 
^*  died  afterwards  without  issue,  but  by  his 
"  will  had  devised  the  estate  to  the  defend- 
"  ant  Clark  in  fee/^ 

And  Lord  Hardwicke,  after  treating  the 
reversion  in  fee,  as  chargeable  with  the  debts 
by  specialty,  observed,  **. indeed  the  son 
**  might  have  suffered  a  recovery,  and  bar- 
•*  red  the  reversion  in  fee,  and  then  the  fa- 
^*  therms  creditors  would  not  have  come  in;  if 
**  he  had  levied  a  fine  only,  it  would  have 
"  barred  the  estate-tail,  but  the  reversion 
**  in  fee  would  have  been  liable/' 

The  cited  cases  (A)  fully  establish  the 
position  that  an  estate-tail  when  it  no  lon- 
ger retains  the  quality  of  being  descendible 
to  the  issue,  may  merge,  (c)  But  it  can 
merge  in  those  cases  only  in  which  the  fee 
arising  from  the  estate-tail,  and  the  fee  im- 
mediately expectant  on  that  estate,  meet  in 
the  ^ame  person.  By  suffering  a  common 
recovery,  the  tenant  in  tail  may  enlarge  his 


{a)  2  Atk.  206. 
(6)  See  Perk.  8& 

(c)  WalsiDghain^s  Case,  Pleir.  Com.  p,  647«  on  the  principal 
I  point :  this  case  U  not  law  at  this  day* 
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estate-^tail  into  a  fee-simple^  and  destroy 
all  remainders  expectant  on  the  estate-tail^ 
and  even  the  remainder  or  reversion  in  fee, 
if  any,  in  himself.  The  operation  of  a  fine 
is  not  equally  extensive.  Its  effect,  when  it 
does  not  cause  a  discontinuance,  (and  tenant 
in  tail  who  has  not  tlie  immediate  remainder 
or  reversion  cannot  create  a  discontinuance,) 
is  confined  to  the  estate-tail :  when  levied  by 
tenant  in  tail  without  effecting  a  discontinu- 
ance, it  may  be  a  conveyance  of  the  fee  ;  but 
it  cannot  deBtroy  the  reversion  or  remainder: 
on  the  contrary,  when  an  estate-tail,  and  the 
remainder  in  fee,  immediately  expectant  on 
that  estate,  are  both  in  the  same  person,  the 
effect  of  the  fine  is  to  take  from  the  estate-* 
tail,  the  quality  of  descending  to  the  issue, 
and  the  time  comprised  in  the  estate-tail 
is  annihilated  in  the  time  of  the  remainder 
or  reversion  in  fee  ;  and  the  right  of  pos- 
session under  the  remainder  or  reversion  in 
fee  is  accelerated,  and  the  estate-tail,  and 
the  time  ofthat  estate,  become  extinguish- 
ed. Under  these  circumstances,  the  estate 
in  reversion  or  remainder  gives  the  right  of 
more  immediate  possession.  All  persons  who 
have  any  claims  on  that  reversion  or  remain- 
der, as  a  distinct  interest  from  the  estate^ 
taiU  will  gain  the  advantage  of  this  accele- 
ration of  the  estate,  to  the  prejudice  of  the 
tenant  in  tail/  This  is  obvious  from  the  de- 
cision  in  Shelbume  and  Biddiilph. 
Tenants,  in  tail  frequently  involve  them- 
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selves  in  the  consequence  of  merger,  by  le- 
vying a  fine  instead  of  suffering  a  common 
recovery.  It  may  be  stated,  Bfi  a  point  of 
prudence  never  to  be  disregarded,  that  no 
tenant  in  tail  who  has  the  fee  by  descent, 
from  his  £3ither  or  other  ancestor,  should 
ever  levy  a  fine.  By  attempting  to  avoid 
the  difference  of  expence,  and  which  is  in*- 
considerable,  he  may  involve  himself  in  all 
the  incumbrances  of  his  ancestor.  He  also 
renders  the  deduction,  and  the  evidence  of 
his  title,  more  difficult.  A  purchaser  or  a 
mortgagee  must  be  satisfied  that  he  had  a 
good  title  to  the  fee  as  well  as  to  the  estate 
tail ;  and  an  inquiry  must  be  made  into  the 
acts  done  by  the  ancestor,  and  the  incum** 
brances  which  affect  the  reversion  or  rer- 
mainder.  A  recovery  suffered  by  the  tenant 
in  tail  supersedes  the  necessity  of  consider- 
ing the  title  to  the  reversion  or  remainder. 
For  the  reversion  or  remainder  being  barred 
by  the  operation  of  the  recovery,  the  acts 
done  by  the  different  owners  of  this  estate 
are  immaterial  to  the  title;  they  cannot  affect 
the  lands  in  the  hands  of  the  tenant  ib  tail, 
or  the  alienee  under  the  intail.  His  recovery 
has  over-reached  the  right  of  the  reversioner, 
and  remainder-men,  including  himself  if  he  be 
a  reversioner  or  remainder-man,  and  entirely 
defeated  their  estates.  On  the  title  there- 
fore of  the  tenant  in  tail  to  the  estate-tail, 
will  depend  the  future  title  to  the  fee-simple, 
because  the  estate*tail  which  was  in  him,  has 
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been  enlarged  into  a  fee-simple,  while  in 
those  instances  in  which  tenant  in  tail  with 
the  immediate  reversion  or  remainder  in 
fee  in  himself  levies  a  fine,    and,  by  that 

.  means,  extinguishes  the  time  of  the  estate* 
tail  in  the  remainder  or  reversion  in  fee,  the 
validity  of  the  title  will  depend  on  the  right 
which  the  tenant  in  tail  can  shew  to  the  se- 
veral estates  ;  for  unless  he  had  a  good  and 
clear  title  to  the  estate-tail,  and  also  to  the 
reversion  or  remainder  an  fee^   and  unless 

.  both  estates  were  free  from  incumbrances^ 
his  title  to  the  fee-simple  will  be  exposed 
to  objection. 

On  tlie  priority  of  estates  granted  by  the 
tenant  in  tail,  and  by  the  reversioner  or  re- 
mainder-man, before  that  reversion  or  re- 
mainder came  into  the  hands  of  the  tenant 
in  tail ;  and  also  on  the  manner  in  which 
charges  created  by  those  persons  will  affect 
the  ownership,  in  the  hands  of  those  who 
claim  under  the  fine ;  some  remarks  will  be 
offered  when  the  consequences  of  merger, 
as  between  strangers  and  those  who  have 
estates  carved  out  of  the  several  estates, 
which  merge,  and  occasion  the  merger,  are 
considered.  The  cases  of  Errington  v. 
Errington,{a)  and  Symonds  4).  Cudmore^{b)  and 
Sheiburne  v.  Biddulph,  (c)  are  interesting  on 
this  point. 

(a)  2  Bulstr.  42. 

{b)  4  Mod.  1. 

(c)  4  Bro.  Cases,  504. 


864  ON  MERGER. 

Of  the  Exceptions  and  Privilege  from  Merger^ 
under  the  Construction  which  the  Statute 
of  Uses  has  received. 

4 

Other  instances  of  exemption  from  merger 
arise  at  law^  from  the  statute  of  uses,  (a) 
Before  that  statute  was  passed^  uses  were 
interests^  arising  merely  from  a  right  in 
equity,  to  the  beneficial  ownership  ;  and  not 
from  any  estate  or  dominion  recognized  by 
the  law.  The  tenant  of  the  legal  estate, 
was  a  trustee  for  the  person  intitled  to  the 
use. 

When  uses  were  of  this  fiduciary  nature, 
it  frequently  must  have  happened  that  a  le-' 
gal  estate  was  conveyed  upon  trust  for  ano- 
ther person,  who  was  previously  the  owner 
of  some  estate,  immediately  preceding  and 
susceptible  of  the  operation  of  merger.  A^ 
often  as  this  circumstance  occurred,  the  le- 
gal estate  of  the  trustee  merged  by  the  rules 
of  law;  and  the  right  of  possession  under 
the  estate  conveyed  to  him,  to  uses,  was  ac- 
celerated. The  court  of  Chancery,  which 
alone  could  compel  the  feoffee  to  uses  to 
perform  the  trust  reposed  in  him,  protected 
the  interest  of  the  trustee ;  and,  by  its 
rules,  provided  that  he  should  not  experi- 
ence any  prejiidice  by  his  agreement  to  be- 


(a)  27  Hen.  &  c  10. 
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come  the  trustee.  Therefore  it  would  not 
allow  the  cestui  que  use  to  call  foe  a  convey- 
*ance  of  the  legal  estate^  till  the  time  of  the 
esta  t  of  the  feoffee  to  uses,  which  he  had 
prior  to  the  conveyance  to  uies,  was  expir- 
ed^ or  by  means  of  a  feoffment  on  condition, 
or  of  a  reconveyance  or  a  demise,  or  by  some 
other  means,  the  trustee  was  placed  in  the 
like  situation  in  point  of  benefit,  as  he  stood 
before  he  accepted  the  conveyance  to  uses. 

The  precise  jneans  by  which,  under  these 
circumstances^  the  court  of  Chancery  ad« 
ministered  relief  to  the  feoffee  to  uses,  is  not 
known.  Nor  is  the  knowledge  of  the 
practice  qf  the  court,  very  material.  For  the 
present  purpose,  it  is  sufficient  to  be  satisfied 
that  this  court  would  not  suffer  the  cestui  que 
use  ta  derive  any  advantage,  or  the  trustee 
for  supporting  the  uses  to  sustain  any  preju- 
dice, as  a  consequence  of  the  conveyance 
to  uses ;  that,  in  point  of  law,  there  were 
several  means  by  which  the  several  parties 
might  b^  placed  in  that  situation  which  was 
agreeable  to  equity,  and  consistent  with  the 
nature  and  extent  of  their  several  rights. 

Such  was  the  situation  of  the  parties  when 
the  statute  for  transferring  uses  into  pos- 
session was  passed  into  a  law.  The  scope 
and  the  object  of  that  statute  were  to  change 
equitable  interests  into  legal  estates,  and  to 
distribute  the  legal  estates  among  'those  who 
were  iotitled  to  the  equitable  ownership,  in 
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the  same  proportions^  and  for  the  s6.me 
periods  of  time,  and  under  the  same  restric- 
tions>as  they  were  in  titled  to  that  ownership. 
For  this  reason  that  statute,  after  enacts 
ing  that  where  any  person  or  persons  stand 
or  be  seised,  or  at  any  tirae  hereafter  shall 
happen  to  be  seised  of  and  in  any  honors, 
castles,  manors,  lands,  tenements,  rents,  ser*- 
vices,  reversions,  remainders,  or  other  here- 
ditaments, to  the  use,  confidence  or  trust,  of 
any  other  person  or  persons,  or  of  any  body 
politic  by  reason  of  any  bargain^  sale,  feoffs 
ment,  fine,  recovery,  covenant,  contract, 
agreement,  will,  or  otherwise,  by  any  man-* 
ner  of  means,  whatsoever  it  be,  that  ,in 
every  such  case,  all  and  every  such  person 
and  persons,  and  bodies  politic  that  have  or 
hereafter  shall  have  any  such  use,  confidence, 
or  trust,  in  fee-simple,  fee- tail,  for  term  of 
life  or  of  years,  or  otherwise,  or  any  use,  con- 
fidence or  trust,  in  remainder,  or  reversion, 
shall  from  henceforth  stand,  and  be  seised, 
deemed  and  adjudged,  in  law^l  seisin,  estate 
and  possession  of  and  in  tlie  same  honors, 
castles,  manors,  lands,  tenements,  rents, 
services,  reversions,  remainders,  and  here- 
ditaments,  with  their  appurtenances  to  all 
intents,  constructions  and  purposes  in  the  law 
of  and  in  such  like  estates,  as  they  had  or 
should  have  in  the  use,  trust  or  confidence 
of  or  in  tht  same ;  and  that  the  estate,  right, 
title  and  possession,  that  was  in  such  person 
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or  persons,  that  were  or  thereafter  should  be 
seised  of  any  lands,  tenements,  or  heredita^ 
ments,  to  the  use,  confidence  or  trust,  of  any 
^uch  person  or  persons,'  or  of  any  body  poli- 
tic, be  £rom  thenceforth  clearly  deemed  and 
adjudged  to  be  in  him  or  them,  that  had  or 
thereafter  should  have  such  use,  confidence 
or  trust,  after  such  quality,  manner,  form^ 
and  condition  as  they  had  before  in  or  to  the 
use,  confidence  or  trust  that  was  in  them.^ 

And  also  enacting  that  where  divers  and 
many  persons  were  or  thereafter  should  hap* 
pen  to  be  jointly  seised  of  and  in  any  lands^ 
tenements,  rents,  reversions,  remainders  or 
other  hereditaments,  to  the  use,  confidenceor 
trust  of  any  of  them  that  were  so  jointly  seised^ 
that  in  every  such  case  that  the  person  or 
persons  which  had  or  thereafter  should  have 
any  such  use,  confidence  or  trust  in  any  such 
lands,  tenements,  rents,  reversions^  remain*- 
ders  or  other  hereditaments,  should  from 
thenceforth  have,  and  be  deemed  and  ad- 
judged to  have  only  to  him  or  them,  that 
had  or  thenafter  should  have  such  use,  con- 
fidence or  trust,  such  estate,posses$ion  of  and 
in  the  same  lands,  tenements,  rents,  rever- 
sions, remainders,  and  other  hereditaments, 
in  like  natyre,  jnanner,  form,  condition,  and 
course  as  he  or  they  had  before  in  the  use^ 
confidence  or  trust,  of  the  same  lands,  tene- 
ments, hereditaments ;  introduces  an  excep- 
tion,   (saving  and  reserving  to  all  and  sin- 
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gular  persons,  and  .  bodies  politic,  their 
heirs  and  successoi*s,  other  than  those  per- 
son or  persons  which  was  or  were  seised 
or  thereafter  should  be  seised  of  any 
lands,  tenements,  hereditaments  to  any  use, 
confidence  or  trust)  all  such  right,  title, 
entry,  interest,  possession,  rents,  and  action, 
as  they,  or  any  of  them  had,  or  might  have 
had,  before  the  making  of  that  act ;  anc^ 
w^th  a  further  exception,  (and  which  is  most 
material  to  the  subject  of  this  essay)  saving 
and  reserving  to  all  and  singular  those 
persons  and  their  heirs,  which  were,  or 
thereafter  should  be  seised  to  any  use,  all 
such  former  right,  title,  entry,  interest,, 
possession,  rents,  customs^  services  and 
action,  as  they,  or  any  of  them,  might  have 
had  to  hi$  or  their  own  proper  use,  in,  or  to 
any  manors,  lands,  tenements,  rents,  or 
hereditaments,  whereof  they  were,  or  there- 
after sboyld  be  seised  to  any  other  use,  as 
if  that  preseiit  act  had  never  been  had  nor 
made. 

The  case  of  Ckeney{a)  first  came  before  the 
court,  at  least  it  is  the  first  case  of  which 
we  have  any  report  upon  this  provision  of 
the  statute.  Cheney  made  a  lease  for  years 
to  Oxenhridge  and  Scott j  on  a  secret  confi* 
dence  for  advancement  erf  the  wife  of  Cheney; 
and  afterwards    he   made   a   feoffment  to- 
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Oxenhndge  and  others  to  certain  uses.  And 
the  question  was,  if  the  term  were  extinct 
by  the  feoffment ;  and  it  was  decreed  in  the 
Exchequer  by  the  advice  of  Wray^  Ander-^ 
ton,  and  Manwoody  that  the  term  was  not 
extinct.  This  was  by  reason  of  the  proviso 
in  the  statute  of  uses,(a)  which  saves  all  the 
interests  which  feoffees  have  to  other  uses, 
or  have  in  the  land  to  their  own  use;  and  be- 
cause Oxenhridge  had  this  term  to  his  own  use^ 
it  is  not  extinguished  by  the  feoffment, 
which  he  took  to  the  use  of  another  person. 
This  provision  of  the  statute  extends  to 
mil  cases  in  which  a  conveyance  is  made  to 
€iny  person  for  the  purpose  of  raising  uses, 
on  the  estate  conveyed  to  that  person.  All 
the  cases  which  have  arisen  on  this  statute, 
as  well  as  the  words  of  the  statute  itself^ 
prove  that  there  is  an  exemption  from  mer- 
ger under  this  statute,  in  those  instances 
only  in  which  the  owner  of  the  term,  or  par- 
ticular estate,  is  the  instrument  mediately 
or  immediately  for  raising  the  uses,  so'  that 
the  uses  are  to  arise  out  of  the  estate  con- 
v^ed  to  him.  For  even  at  this  day  an  estate 
arising  to  a  feoffee  to  uses  under  a  declara- 
tion of  uses,  will  merge  an  estate  previously 
vested  in  such  feoffee  to  uses.  Also  when  a 
man  has  a  term^  or  other  particular  estate, 
in  his  own  right,  and  the  reverMoa-*or-w-i 
mainder  is  conveyed  to  him  upon  trusts 
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which  do  not  execute  into  estate  by  forcd 
of  the  statute  of  uses,  the  legal  right  under 
the  term  or  other  particular  estate,  will  be 
extinguished.     This  will  be  in  consequence 
of  the  doctrine  of  merger.     For  the  like 
reason  it  seems  that  when  a  termor  join» 
with  those  who  have  the  reversion  in  making 
a  conveyance  to  a  third  person,  either  to  uses 
or  upon  trusts,   and  although  there  be  an 
express   declaration,   that  the  conveyance 
shall  not  affect  the  right  of  the  termor^  hh 
estate  will  be  annihilated.     The  only  mode 
of  keeping  his  estate  on  foot,  is  to  insert  an 
jexpress  declaration  of  use,  by  way  of  confir-» 
mation  in  his  favor.    And  then  there  is  ra« 
ther  a  new  term  under  a  new   title,  than 
the  old  term,  under  the  antient  title.    The 
only  ground  of  contending  for  the  continu- 
ance of  the  term  in  the  absence  of  such  de- 
claration, is,  that  the  agreement  that  the 
term  should  continue  amounts  to  a  declara- 
tion of  the  use.    Also  when  the  conveyance 
is  by  several  instruments,  and  they  are  all 
made  with  a  view,  that  the  uses  may  arise^ 
when  these  instruments  are  completed,  the 
several  instruments    will  be  considered  m 
several  parts    of  the  same   assurance^  and 
although  some  of  the  instruments  give  to  the 
party,  an  estate  which  must  remain  with 
Jiim,  till  the  other  instruments  begin  to  ope- 
rate ;  yet  this  case   is  within  the  equity  of 
the  exception  in  the  statute;  as  often  as  ail 
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the  objects  in  the  contemplation  of  the  par- 
tles/and  to  be  attained  through  the  medium 
of  these  instruments,  is  to  raise  the  uses. 
This  will  appear  from  the  following  cases. 

In  Sir  John  Ferrers  and  Sir  John  Cur  son  v. 
Sir  Richard  Fermor  and  others,  John  Poory 
let  lands  for  twenty-one  years,  rendering 
two  hundred  pounds  per  annum.  After- 
wards it  was  covenanted  by  indenture  be- 
tween the  lessor,  lessee  and  others,  that  a 
bargain  and  sale  should  be  made,  and  a  fine 
levied  to  the  use  of  the  lessee,  and  to  others 
and  their  heirs,  to  the  use  of  them  and  their 
heirs,  to  the  intent  that  a  common  recovery 
should  be  suffered  against  the  conusees,  with 
voucher  of  the  lessor,  who  should  vouch  the 
common  vouchee,  to  the.  use  of  the  plain- 
tiffs, and  their  heirs.  The  bargain  and  sale 
was  made  by  deed  inroUed,  and  a  fine  was 
levied.  In  the  next  term  the  recovery  was 
suffered.  Qn  an  action  of  debt,  brought  for 
two  years  rent  due  from  the  lessee,  it  was^ 
agreed  by  counsel  on  both  sides,  and  by  all 
the  court,  that  if  a  fine  or  feoffment,  be  to 
lessee  for  years  to  the  use  of  a  stranger,  it 
shall  not  extinguish  the  term,  but  it  is  saved 
by  the  statute  of  27  Hen.  8.  which  executes 
the  possession  according  to  the  use,  and  saves 
all  rights,  estates,  and  interests  ;  And  as  at  the 
common  law,  if  a  termor  take  an  estate  to 
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nscs,  he  shall  not  be  compelled  in  equity  toj 
execute  the  estate,  but  his  term  shall  be 
saved  to  him,  so  the  statute  does  not  intend 
to  prejudice  such  as  have  estates,  but  ta 
preserve  them ;  but  here  the  doubt  was  ber 
cause  by  the  fine  levied,  and  bargain  and 
sale  made  to  the  use  of  the  lessee  himself, 
and  others  Jor  a  timej  to  the  intent  that  ar 
recovery  should  be  suffered,  the  term  bein^ 
drowned  and  extinct  for  the  time  until  re- 
covery suffered,  whether  it  should  now  be 
revived.  And  all  the  court  resolved  thatitwas^ 
revived  ;  for  the  bargain  and  sale^  and  the 
fine  and  recovery,  they  said,  were  all  but  oner 
assurance  ;  and  the  recovery  being  executed 
which  was  grounded  on  the  covenant,  was* 
quasi  a  conveyance  to  the  use  ab^  initio;  an^ 
was  therefore  within  the  equity  and  intention 
of  the  saving  in  the  statute,  and  was  all  one 
in  judgment  of  law  as  a  feoffment  to  an 
use ;  and  they  resolved  that  the  tenn  was  not 
expired  [read  extinct]  but  that  both  terrm 
and  rent  were  revived. 

In  another  case  {a)  it  was  said,  that  if  a 
lessee  for  years  be  made  tenant  to  the 
praecipe  for  suffering  a  common  recovery^ 
that  doth  not  extinguish  his  term,  because 
it  was  in  him  for  another  purpose*  To^ 
which  the  whole  court  agreed. 

From  these  cases  it  maybe  inferred  that  if  a 
person  who  has  an  estate-tail  with  a  remain- 
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der  or  reversion  in  fee   hy  descent  levy  a 
fine,  or  make  a  lease  and  release,  and  levy  a 
fine  for  the  purpose  of  suiFering  a  recovery^ 
and  the  recovery  be  sufFered/though  the  fine 
singly,  or  the  lease  and  release  andjincy  would 
have  occasioned  a  merger,  and  anniliilation 
of  the  time  of  the  estate-tail,  so  as  to  aocele* 
rate  the  right  of  possession  under  the  recovery » 
yet  the  recovery  will  be  construed  part  of 
the  ^ame  assurance ;  so  that  the  title  will  de^ 
pend  wholly  on  the  ownership  of  the  estate-* 
tail,  independent  of  the  remainder  orrever* 
«ion  in  fee ;  and    all  charges  and  incum-* 
brances  which  depend  for  effect  on  the  re- 
version or  remainder  will  be  excluded*     But 
to  bring  the  case  within  this  rule^  it  should 
seem   the   recovery  must  bt  part  of  the  ut^^ 
rangement  of  the  original  assurance,  and  tliat 
the  recoveiy,  as  a  substantive  independent 
act,  cannot  produce  this  effect:  in  short,  the 
effect  of  separation,  after  a  consolidation  of 
the  two  estates  under  the  fine,  or  under  the 
lease,  release,  and  fine,  as   a   distinct  assu«- 
ranee,  completed   before  the  recovery  was 
jcontemplated :  for  a  merger  which  has  once 
taken  full  effect,  cannot  be  defeated  by  any 
attempt  to  revive  the  title  under  the  estate- 
tail,  and  to  enlarge  the  ownership,  under  the 
estate-tail,  into  a  fee-simple,  in  exclusion  of 
those  who   have  acquired  rights  under  the 
reversion  or  remainder  in  fee^  as  accelerated 
by  merger* 
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On  the  Exemptions  from  Merger ^  in  Favor  of 
Joint'tenants^  and  of  contingent  Remain^ 
ders.{a) 

Nor  will  the  doctrine  of  merger  have  eflfect 
in  those  instances  in  which  the  several  in^ 
terests  are  limited  by  the  same  deed  or  in* 
strumenty  or  take  effect  in  the  same  instant  of 
time,  and  in  some  degree,  by  the  same  act ; 
and>  (for  this  is  an  important  circumstance^) 
some  other  person  is  concerned  in  the  con- 
sequence of  the  merger,  and  the  merger,  if  it 
took  place  and  were  absolute,  would  either 
alter  the  quality  of  one  of  two  estates  in  the 
same  person,  or  destroy  a  remainder  intended 
for  another  person. 

That  this  ground  of  exemption  from 
merger  may  be  allowed,  the  circumstances 
which  must  concur  are : 

1st,  The  several  interests  must  be  limited 
by  the  same  deed  or  instrument,  or  take  their 
effect  in  the  same  instant  of  time,  and  in 
some  degree  by  the  same  act.  {b) 

When  several  estates  are  limited  by  dif- 
ferent deeds,  or  the  estates  commence  at 
different  times ;  or  although  they  commence 
in  point  of  title  in  the  same  instant  of  time 
they  are  afterwards  so  derived  that  the  title 


(a)  Purefoy  v.  Rogers,  2  Saund.  386. 

[b]  lit.  §  283«  1  lost  181.  b.  Rogers  v.  Downes,  2  Hod.  2le« 
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to  one  estate  or  interest^  depends  on  out 
deed  or  instrument,  and  the  title  to  the 
other  estate  or  interest  depends  on  another 
deed  or  instrument :  or  if  a  will  take  effect, 
and  a  descent  from  the  testator  take  place 
in  the  same  instant  of  time,  and  the  estate 
under  the  will,  and  the  estate  under  the 
descent,  come  into  the  tenancy  of  the 
same  person,  so  that  one  of  these  estates  is 
.an  accession  to  the  other  at  a  different  time, 
then  there  will  be  a  merger.  The  appli- 
cation of  these  positions  will  be  shewn  part- 
ly, in  th^  additional  observations  under  this 
iiead  of  division,  and  partly  in  considering 
the  consequences  of  merger,  as  to  joint- 
tenants,  and  also  as  to  the  persons  intitled 
to  contingent  remainders  of  freehold  interest. 
In  this  place  it  is  to  be  remembei^ed  that 
for  all  the  purposes  of  merger,  and  for  most 
other  purposes  a  will,  and  a  codicil  to  that 
will,  are  parts  of  one  and  the  same  assurance. 

2dly,  Some  other  person  must  be  con« 
eemed  in  the  consequence  of  merger. 

Without  the  concurrence  of  an  interest,  in 
some  other  person,  to  be  affected  by  the 
merger,  no  reason  for  the  exemption  would 
exist ;  nor  would  the  exemption  be  allow- 
ed. This  is  manifest  from  the  case  already 
stated  of  several  limitations  to  the  same 
person  ;  one  for  the  life  of  a  stranger,  the 
other  for  the  life  of  himself;  and  the  au-^ 
thorities  which  establish  the  proposition, 
^at  the  prior  estate  for  life  will  merge  in 
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the  more;  remote  estate  for  life.  It  is  alsft 
elucidated  by  the  case  stated  from  Lord 
Coke^  of  a  lease  to  a  person  for  years,  and  a 
further  limitation  by  way  of  remainder,  to  the 
Mmepersonfor  life.  Under  these  circumstances 
it  is  clearly  settled,  that  the  estate  for  years 
will  merge  in  the  estates  for  life,  notwith^ 
standing  the  several  estates  are  created  by  the 
same  deed,  and  derive  their  effect  from  an  act 
taking  e£fect  in  the  same  instant  of  time. 
That  no  privilege  from  merger  is  allowed 
in  those  cases,  is  owing  to  the  circumstance 
that  no  person  except  the  owner  of  those 
several  estates,  would  be  prejudiced  by  the 
merger*  For  when  some  other  person  is  ia 
a  legal  point  of  view,  as  distinguished  from 
equity,  concerned  in  interest ;  or  the  quality 
of  the  estates  would  be  altered,  or  a  con- 
tingent remainder  would  be  destroyed,  then 
and  then  only,  the  law  applies  the  exception^ 
and  suffers  the  several  interests  to  remain 
distinct,  or  exempt  from  absolute  and  posi* 
tive  merger ;  (a)  at  least  until  the  interests  of 
those  other  persons  are  determined,  or  by 
some  other  means  fail  of  effect. 

The  examples  and  the  authorities^  which 
will  be  introduced  in  elucidation  of  this 
point,  will  prove  the  existence  of  this  dis** 
tinction,  as  fiir  as  general  principles  and  a 
series  of  decisions  can  establish  the  law  on 
any  subject. 

It  is  observable,  however,  that  though 

■i  ■        '  III  ^ 
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tlie  several  interests  will  remaih  distinct 
for  the  purpose  of  preserving  the  quality  of 
»n  estate,  in  favor  of  a  joint-tenant,  or  sup- 
porting a  contingent  remainder,  {a)  yet  as 
fioon  as  the  joint-tenancy  ceases,  or  is  sever* 
ed,  or  the  contingent  remainder  becomes 
incapable  of  effect ;  or  having  taken  eflfect  is 
determined,  the  two  estates  which  were  kept 
distinct  for  this  particular  purpose,  will  unite 
inseparably^  and  form  one  single,  connected, 
and  entire  estate^ 

Tq  some  purposes,  indeed,  the  two  estates 
may  unite,  notwithstanding  a  contingent 
jemainder  is  interposed  between  them  ; 
and  although,  for  the  purpose  of  supporting 
the  contingent  remainder,  the  particular 
preceding  estate  is  considered  distinct 
from  the  more  remote  estate,  vested  in 
the  owner  of  the  particular  estate;  yet 
unless  the  contingent  remaind'er  becomes 
vested  in  interest,  the  person  who  is  th^ 
owner  of  the  several  estates,  will  be  treated 
as  seised  of  the  inheritance  from  the  first 
instant ;  and,  in  the  mean  time,  till  the  con* 
tingency  arises,  as  having  a  qualified  seisin  of 
the  inheritance,  and  such  seisin,  will  entitle 
him  to  all  the  remedies  and  privileges  of 
the  owner  of  an  inimediate  estate  of  inheri- 
tance, (6)  as  distinguished  from  the  tenant 

(a)  1  lost.  181.  b.  182.  a. 

(b)  See  also  Parefoy  apd  Rogers  Hoolut  r.  Hooker,  Ei0«  on 

Estates,  in  the  chapter  oq  Curtesy* 
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of  the  mere  freehold,  having  a  particular 
estate.  The  case  of  Lewis  Bowles,  already 
cited,  illustrates  this  doctrine.  When  two 
estates  immediately  expectant  on  each  other 
meet  in  the  same  person,  and  the  estate  in 
possession  is  in  extent,  inferior  to  the  estate 
in  remainder  or  reversion,  the  estate  in 
possession  will  merge.  It  is  not  positively 
necessary,  that  there  should  be  an  accession 
of  one  estate  to  another,  by  different  acts  or 
at  different  times.  An  instance,  in  which 
the  accession  of  the  reversion  makes  a  dif- 
ference, is,  when  there  is  an  intervening  re- 
mainder, and  that  remainder  is  contingent. 
Under  these  circumstances,  such  accession 
alone  will  not  occasion  a  merger,  to  the 
destruction  of  the  contingent  remainder. 
There  will  be  a  temporary  union  and  con^- 
«olidation  of  estates,  leaving  an  opening  for 
the  contingent  remainder,  when  it  can  vest 
in  interest,  {a)  • 

3dly,  That  the  exemption  is  allowed  in 
those  instances  only  which  would  either 
alter  the  quality  ofoneoftwo  estates,  in  the 
same  person,  or  would  destroy  an  estate, 
intended  for  some  other  person,  is  now  to  be 
J)roved- 

And  first,  that  it  would  alter  the  quality 
of  one  of  two  estates.     This  branch  of  the 


(a)  Lewis  Bern W<  case,  11  Rep.  80. 
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exemption  provides  for  the  case  of  joint- 
tenants  ;  and  it  may  be  stated  as  a  clear  and 
distinct  proposition,  that  where  two  estates 
are  limited  to  one  person  by  the  same  deed 
or  instrument,  and  that  person  has  one  of 
these  estates  jointly  with  another  person^  or 
by  entireties  with  that  person,  there  will 
not  be  any  merger  as  long  as  the  joint- 
tenancy  continues. 

This  distinction  may  be  even  traced  in 
the  writings  of  the  revered  Littleton:  {a)  his 
language  is,  **  Also,  there  may  be  some 
joint-tenants,  which  may  have  a  joint- 
estate,  and  be  joint-tenants,  for  term  of 
their  lives,  and  yet  have  several  inheri- 
tances.   As  if  lands  be  given  to  two  men, 
*'  and  to  the  heirs  of  their  two  bodies  begot- 
ten, in  this  case  the  donees  have  a  joint 
estate   for  term  of  their  two  lives,   and 
yet  they  have  several  inheritances;  for 
if  one  of  the  donees  hath   issue  and  die, 
the  other  who  surviveth  shall  have  the 
"  whole  by  the  survivor  for  term  of  his  life  ; 
and  if  he  that  surviveth  hath  also  issue  and 
*•  die,  then  the  issue  of  the  one  shall  have 
the  one  moiety,  and  the  issue  of  the  other 
sliall  have  the  other  moiety  of  the  land, 
and  they  shall  hold  the  lands  between 
them,  in  common,  and  they  are  not  joints 
tenants,  but  are    tenants    in  common. 
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*'  And  the  cause^  why  such  donees  in  sucH 
•'  case  have  a  joint-estate  for  term  of  their 
*•  lives,  is,  for  that  at  the  beginning  the 
**  lands  were  given  to  them  two,  which 
"  words,  without  more  saying,  make  a 
"  joint-estate  to  them  for  term  of  their 
*'  lives.  For  if  a  man  will  let  land  to  ano- 
*'  ther  by  deed  or  without  deed,  not  making 
"  mention  what  estate  lie  shall  have,  and  of 
**  this  make  livery  of  seisin,  in  this  case  the 
^  lessee  hath  an  estate  for  term  of  his  life ; 
**  and  so  in  as  much  as  the  lands  were  given 
^*  to  them,  they  have  a  joint-estate  for 
**  term  of  their  lives.  And  the  reason  why 
*'  they  shall  have  several  inheritances  is 
^^  this,  inasmuch  as  they  cannot  by  any 
"  possibility  have  an  heir  between  them 
*^  ingendered,  as  a  man  and  woman  may 
•'  have,  &c.  the  law  will  that  their  estate 
^'  and  inheritance  be  such  as  is  reasonable', 
"  according  to  the  form  and  effect  of  the 
"  words  of  the  gift ;  and  this  is  to  the  heirs 
"  which  the  one  shall  beget  of  his  body, 
'*  by  any  of  his  wives,  &c.  so  as  it  behoveth 
'*  by  necessity  of  reason,  that  they  have 
**  several  inheritances.  And  in  this  case 
**  if  the  issue  of  one  of  the  donees  after  the 
'^  death  of  the  donee  die,  so  that  he  hath 
y  no  issue  alive,  of  his  body  begotten,  then 
•*  the  donor  or  his  heir  may  enter  into 
the  moiety  as  in  his  reversion^  &c 
although  the  other  donee  hath  issue  alive^ 
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^^  &C.  And  the  reason  is^  forasmuch  as  the 
*'  inheritance  be  seveiral,  &c.  the  reversion 
^*  of  tbem  in  law  is  several,  &c.and  thesur-* 
'^  vivor  of  the  issue  of  the  other  shall  hold 
**  no  place  to  have  the  whole/' 

And  in  commenting  on  the  text  of  this 
section^  Lord  Coke  observes,  that,  **  albeit 
*^  the  donees  have  several  inheritances  in 
^^  tail  and  a  particular  estate  for  the  livesy 
yet  the  inheritance  doth  not  execute^  and 
so  break  the  joint-tenancy  ;^'  and  he  con-» 
cludes^,  as  Littleton  had  done,  that  ^'  they  are 
^^  joint-tenants  for  life,  and  tenants  in  com<» 
^^  mon  of  the  inheritance  in  tail/'  And  in 
one  of  the  resolutions  in  Wiscofs .  case, 
already  cited,  (a)  (a  cause  between  Giles 
plaintiff,  and .  Wiscot  defendant,  and  to  be 
cited  more  fully  for  another  point,  and  as 
furnishing  a  distinction,)  it  was  agreed  that 
where  the  fee  is  limited  by  one  and  the  same 
conveyance,  there  one  may  have  the  fee^ 
simple,  and  the  other  an  estate  for  life  jointly 
with  him*  The  instance  given  as  an  ex** 
ample  was  of  an  estate  to  three  and  the  heirs 
of  one  of  them;  and  it  was  said  one  of  them 
had  the  fee-simple,  and  yet  the  jointure  doth 
continue ;  for  all  is  but  one  entire  estate 
created  at  the  same  time  ;  and  therefore  the 
fee-simple  cannot  drown  the  jointure  which 
took  effect  with  the  creation  of  the  remain-* 

(a)  Wiicot*!  cue,  w  Giles  v.  Wiscot,  2  Rep,  00, 
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den  Of  this  example  of  the  estate  to  three/ 
and  the  heirs  of  one  of  tbem^  it  was  said  he' 
who  had  the  fee  could  not  grant  over  his 
remainder,  and  continue  in  himself  an  estate 
for  life. 

.  The  reasoning  which  adduces  this  point 
of  difference  is  larger  than  the  example  to 
which  it  is  applied.  The  example  and  the 
observations  on  the  same  are  of  a  fee  con- 
nected with  an  estate  for  life ';  and  forming 
one  entire  and  inseparable  interest. 

Notwithstanding  the  peculiarity  of  the 
instance  selected  for  the  example,  (a)  the 
general  principles,  and  even  the  authorities: 
appear  to  afford  sufficient  ground  for  ex<-» 
tending  the  exemptions  from  merger  to  the 
cases  of  estates  perfectly  distinct.  All  the 
industry  of  the  author  has  not  enabled  him 
to  discover  a  single  authority  to  the  con- 
trary :  and  all  the  cases  and  examples  which 
are  given  of  merger  of  estates  held  in  joint-* 
tenancy,  are  confined  to  joint-tenancy  aris- 
ing under  one  deed,  and  the  ownership^  or 
accession  of  another  estate  under  another 
deed.(6) 

Perhaps,  an  exposition  may  be  given  to 
the  observation  of  Lord  Coke,  which  will 
make  it  correspond  in  application,  as  it  pro-* 


(a)  Barker  v.  Gyles,  2  P.  W.  280.  Rogcri  ▼.  Downi,  9  Modi 
(»)  1  Insti  181.  b«  182.  a. 
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liably  did  in  meaning,  with  the  difference 
which  has  been  urged.  It  may  be  con-* 
tended,  that  his  conclusion,  drawn  from  the 
example  of  Littleton,  is  only  that  for  the 
purpose  of  merger  there  are  not  several 
estates  to  drown  one  in  another,  though  the 
estates  are  several  for  the  purpose  of  alien- 
ation, &c.  Even  under  these  circumstances, 
and  those  discussed  in  a  former  page,  the 
reader  will  see  the  propriety  of  forming  his 
opinion  with  caution,  and  treating  this  point 
as  at  least  doubtful. 

In  pursuing  the  observations  to  be  made 
tinder  this  head  or  division,  the  contrasted 
cases  of  several  estates  taken  under  different 
deeds  or  instruments,  or  in  different  instants 
of  time,  will  be  introduced. 

Whatever  •  may  be  the  real  state  of  the 
law  on  this  point,  all  the  reasoning  on  the 
cases  applies  with  equal  force,  to  the  in- 
stance of  two  estates  existing  separately 
and  distinctly  under  the  same  instrument, 
provided  one  of  the  estates  be  held  in  seve* 
ralty,  and  another  of  them  be  held  by  the 
same  person  as  one  of  several  joints-tenants. 

Even  Lord  Coke  may  be  understood  in  a 
more  limited  sense,  than  his  words,  ^in  their 
utmost  latitude,  import.  The  estates  may 
be  several  for  the  purposes  of  alienations^ 
though  they  are  not  several,  either  for  the 
purposes  of  merger,  or  with  a  view  to  the 
remedies   to  which  the  parties    may  re-- 
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sort  when  strangers   interfere   with  theif 
rights. 

.  Perhaps^  it  is  not  going  too  far  to  ofSet 
the  conjecture  that  there  will  not  be  any 
merger,  even  when  the  estates  are  in  the 
j^rst  place  clearly  and  completely  distinct ; 
and  that  relation,  on  which  alone  merger 
can  operate,  arises  from  the  determination 
of  an  intervening  estate.  Thus,  suppose 
lands  to  be  lipiited  to  A»  and  B.  as  joints 
tenants,  remainder  to  C.  in  tail,  remainder 
to  A.  in  fee,  and  C.  to  die  without  issue. 
There,  is  great  reason  to  contend  that  the 
joint«tenancy  will  continue,  notwithstanding 
these  estates  were  clearly  distinct ;  and 
distinct  so  £aiT  that  one  might  have  been 
aliened  and  the  other  retained,  (a) 

In  Goodtitle  v.  BiUington  {h)  there  was  a 
devise  to  Elizabeth  Cheval,  the  testator's 
wife,  and  Ann  Cheval  his  daughter,  for  and 
during  the  term  of  their  natural  lives,  and 
the  life  of  the  longer  liver  of  them,  in  equal 
proportions,  share  and  share  alike* 
.  But  in  case  his  said  daughter  Ann  Cheval 
should  happen  to  many,  andhaveissueof  her 
body,  lawfully  begotten,  then,  and  in  that  case, 
after  the  decease  of  his  said  wife,  he  the  testa- 
tor gave  and  devised  all  and  singular  the  said 
messuage,  &c.  unto  his  said  daughter,  Ann 


■■  *>■ 


.  [a)  See  Marquis  of  Winchester's  case,  cited  p.  70.  and  King 
and  Edwards,  cited  p.  71. 
(»)  Doug.  753. 
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Cheval,  and  to  her  heirs  and  assigns  for  ever. 
But  if  his  said  daughter  should  happen  to 
die  single  and  unmarried  and  without  issue 
of  her  body  lawfully  begotten,  then  and  in 
that  case  he  gave  and  devised  all  and  sin«- 
gular  the  aforesaid  premises  unto  his  said 
wife  Elizabeth  Chevai  and  to  her  heirs  and 
assigns  for  ever. 

It  seems  to  have  been  admitted  that  the 
wife  and  daughter  were  joint-tenants  for 
life/,  and  it  was  decided  that  the  devise 
over,  gave  a  contingent  remainder  in  fee, 
and  did  not  operate  by  executory  devise. 
During  the  argument  by  Graham,  one  of  the 
counsel 9  Mr.  Justice  Buller  observed,  that 
if  Ann  Chevai  had  married,  and  had  issue^ 
her  life  estate  would  not  have  merged,  as 
had  been  contended  by  Graham.  The  rea-» 
son  assigned  by  Mr.  J.  Buller  was,  that  the 
remainder  was  not  limited  to  take  effect 
till  the  death  of  the  wife.  With  all  defer- 
ence to  the  opinion  of  that  great  lawyer,  and 
with  all  the  respect  which  is  felt  for  every 
thing  he  delivered  from  the  bench,  it  is  sub- 
mitted that  a  better  and  more  satisfstctory 
reason,  to  have  bete  assigned,  was  that  the 
estate  for  life  and  the  remainder  were  limit'* 
ed  by  the  same  instrument ;  and  by  the 
scope  of  the  deed  the  remainder  was  to  takti 
place,  in  subordination  to  the  estate  for 
life,  and  to  the  quality  of  that  estate  as  held 
in  joint-tenancy . 

VOL.  III.  c  c 
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Without  recurring  to  this  mode  of  rea- 
soning, it  is  difficult  to  reconcile  the  opi- 
nion that  the  estate  for  life  would  not  have 
merged  in  the  remainder  in  fee,  when  that 
remainder  was  vested;  for  from  all  the  cases 
on  merger  it^  seems  to  be  a  necessary- con- 
clusion^ that  the  particular  estate  would  have 
united  with  the  remainder,  and  been  anni- 
hjlated  in  that  estate,  unless  the  quality  of 
the  particular  estate,  and  the  interest  of  the 
joint-tenant,  arising  from  that  quality,  had 
been  involved  in  and  influenced  the  ques- 
tion. 

The  argument  of  Graham,  was,  that  as 
soon  as  the  daughter  had  married  and  had 
issue,  the  estate  to   her  and  her  heirs  would 
have  enlarged  her  interest,  and  merged  her 
estate    for    life.     The  observation    of  Mr- 
Justice  Bullevj  therefore,  most  probably  ap- 
plied to  the  mode  in  which  the  devise  over 
was  to  operate,  and  the  time  at  which  it  was 
to  take  eflfect.     The  scope  of  his  observa- 
tion probably  was,  that  the  devise  over  was 
by  the  form  of  the  limitation  to  take  place 
after,  the  particular  estate,  and  not  in  exclu- 
sion of  that  estate  ;  and  the  reference  to  the 
doctrine  of  merger,  was  only  an  .answer  to 
the  terms,  in  which  Graham  had  delivered 
his  argument.  Even  the  ground  of  Mr.  Gra- 
ham^s  argument  did  not  apply  to  the  doc- 
trine of  merger.     It  applied  to  executory 
devises,  and  their  operation  to  over-reach 
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and  defeat  an  estate  previously  limited  by 
the  same  instrument ;  for  estates  defeated  by 
executory  devise,  are  determined  by  linii- 
tations,  while  estates  annihilated  by.  merger, 
cease  to  have  continuance,  notwithstanding 
the  period  of  their  duration  is  not  com- 
pleted ;  so .  that  estates .  determined  or  de- 
feated by  eixecutory  devise,  are  determined 
by  an  intention,  giving  effect  to  the  limita- 
tions, while  estates  determined  by  merger, 
owe  their  determination  to  the  mere  act 
and  operation  of  law. ,  These  observations 
may  obviate  the  difficulty  which  might 
otherwise  arise  in  the  mind  of  the  reader  in 
applying  the  argument  in  Goqdtitle  v.  Bil^ 
lingtpn:[a)  '  .  ;  r  i 

Without  the  least  dependance,  however,  on 
the  enquiry  to  be  made  on  the  point  already 
considered,  it  is  clear  that  when  there  are 
two  estates,  and  both  are  limited  in  joint- 
tenancy  ;  as  to  A.  and  B,  for  life,  remainder 
to  the  heirs  of  their  bodies,  or  their  heirs, 
so  that  they  hold  both  estates  in  joint-tenan- 
cy, or  by  entireties  ;  the  doctrine  of  merger 
is  applicable ;  for  the  reason  oi  the  exemp- 
tion, in  a  case  with  these  circumstances,  does 
not  exist,  inasmuch  as  the  joint- tenancy  or 
tenancy  by  entireties  extends  as  well  to 
one  of  these  estates,  as  to  the  other  of  them. 

2dly,  Thai  it  would    destroy,  a  contin- 

(a)  Dougl.  753. 
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gent  interest  intended  for  some  other  person. 
From  a  variety  of  case6  affording  authorita* 
tive  decisions  on  this  point,  it  is  to  be  col- 
lected, that  when  two  estates  commence,  or 
take  place,  in  the  same  instant  of  time,  they 
will  not  exclude  a  contingent  interest,  limi- 
ted to  commence  after  one  of  these  estates^ 
and  before  another  of  them.  This  is  equal- 
ly true  when  the  more  remote  estate  is 
created  by  the  deed  or  instrument,  by  which 
the  former  of  these  estates  is  limited,  as 
when  the  former  of  these  estates,  and  also 
the  contingent  interest,  are  severally  limited 
by  will,  and  the  more  remote  of  these 
states  is  derived  by  a  descent^  completed 
m  the  same  instant  of  time  in  which  the 
will  takes  effect. 

In  Plunket  v.  HolmeSy  A.  was  tenant  for 
life,  with  remainder  in  contingency,  and 
A.  was  the  heir  of  the  testator,  who  by  his 
will  created  the  estate  for  life  and  the  re- 
mainder, [a)  ' 

And  it  was  ruled  and  resolved  by  the 
whole  court,  that  although  Thomas,  the 
tenant  for  life,  had  the  reversion  in  fee,  by 
descent,  this  descent  did  not  merge  his  estate 
for  life,  contrary  to  the  express  devise,  and 
the  intent  of  the  devisor,  but  left  an  opening 
for  the  interposition  of  the  remainder,  when 


(•)  1  Lev.  11 1.  Sir  Tho«  Raym.  28. 
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it  should  happen,  to  interpose  between  the 
estate  for  life^  and  the  fee. 

In  Boothby  v.  V€rnon{a)  the  hke  circum^ 
stances  concurred,  and  though  the  estate  for 
life,  and  the  fee  united,  yet  as  at  the  death 
of  thp  wife,  tt^e  several  estates  were  sepa- 
rated by  the  remainder  which  vested  at  the 
death  of  the  wife,  it  was  held  that  the  sur- 
viving husband  was  not,  although  the  re- 
mainder was  determined,  intitled  to  be  tenant 
by  the  curtesy* 
And  by  the  court ;  (A)  "  Upon  the  death 
of  the  wife,  the  contingent  estate-tail  to 
her  issue  began ;  so  that,  at  that  time  the 
'^  estate  was  to  commence  in  possession, 
"  and  be  consummate,  because  her  estate 
*^  for  life,  by  which  it  was  to  be  supported, 
was  gone;  so  that  the  inheritance  being 
never  vested  in  her  during  her  life,  for 
^*  that  reason  her  husband  cannot  be  tenant 
**  by  the  curtesy.  And  to  make  this  more 
^*  clear,  the  intention  of  the  testator  is  to 
be  considered.  Now  it  doth  not  appear, 
that  he  had  any  manner  of  intention  that 
his  sister  should  have  any  benefit  of  the 
inheritance:  if  he  had,  then  certainly  he 
having  the  whole  dominion  over  his  estate, 
^'  and  who  could  have  moulded  it  as  he 
^  thought  proper,  would  have  shewed,  that  he 
^^  intended  she  should  have  the  inheritance ; 
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{b)  9  Hod.  ]50. 
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**  but  there  is  not  the  least  sign  or  badge  of 
any  such  intention;  and  if  it  shall  be 
otherwise  intended  by  operation  of  law, 
'*  that  would  be  an  injury  done  to  the  in- 
"  tention  of  the  testator.  Wherever  the 
estate  is  to  be  determined  by  express  limi- 
tation or  condition,  upon  the  death  of  the 
^^  wife,  there  the  husband  shall  not  be  tenant 
^  by  the  curtesy:  as  where  an  estate  for  life 
"  is  limited  to  a  woman,  with  remainder 
to  her  first  and  every  other  son '  in  tail 
male,  reraai^ider  to  !the  heirs  of  her  bo^y, 
remainder  to  her  right  heirs  ;  '*here  it  is' 
plain,  that  she  is  seised  of  the  inheritance ; 
yet  if  she  hath  a  son,  her. husband  shall 
^  not' be  tenant  by. the  curtesy,  because 
the  contingent  estate  which  is  to  arise 
upon  her  death  intervenes  between  ner 
'*  estate  for  life  and  the  inheritance.  Agree- 
'*  able  with  the  case  before  mentioned  in 
'*  the  Year  Book,  1  Edw.  3.  pi.  14, 15.  which 
**  is  tenant  for  life,  remainder  in  fee,  &c.: 
'f  the  tenant  for  life  made  a  lease  to  him  in 
"  remainder,  for  so  many  years  as  he  (the 
•^  remainder-man)  should  live  ;  then  tenant 
*^  for  life  died,  and  so  did  the  remainder- 
^^  man:  it  was  adjudged,  that  his  wife 
"  should  not  be  tenant  by  the  curtesy,(a)  be- 
*^  cause  the  possibility  which  the  tenant  for 
"  life  had  that  the  estate  might  revertto 
*'  him  had  barred  her  of  all  right  of  dower.'^ 


ft 


(a)  Read  in  Dower* 
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-  But  when  an  estate  in  joint^tenancy,  or 
contingent  interest,  is  cceatjed  by  one  deed  or 
instrument,  or  takes  place,  at  one  time,  and 
the  different  estates  of  the  person  who  has 
two  several  estates  inviting  the  application 
of  merger  take  place  at  a.  different  time, 
the  doctrine  of  merger  will  under  these  cir- 
cumstances operate  in  one  case  in  alteration 
of  the  quality  of  the  estate  held  in  joint-* 
tenancy  ;  and  in  the  other  case  in  destruction 
of  the  contingent  remainder.(a)  > 

First,  as  to  the  alteration  of  the  quality^ 
of  the  estate  held  in  joint-tenancy.  The 
propositions  of  Lord  Coke  in  his  Commen- 
tary, as  stated  in  the  most  distinct  terms> 
justify  this  conclusion:  he  says, (^) 

^'  If  a  man  make  a  lease  for  life,  and  after 
granteth  the  reversion  to  the  tenantfor  life, 
and  a  stranger^  and  to  their  heirs,  they  are 
not  joint-tenants  of  the  reversion,  buttjie 
reversion  is  by  act  of  lawy  executed  for  the 
*^  one  moiety  in  the  tenant  for  life,  and  for  the 
"  other  moiety  heholdethit  still  for  life;  the 
^*  reversion  of  that  moiety  to  the  grantee. 

**  And  so  it  is  if  a  man  maketh  a  lease  to 
«*  two  for  their  lives,  and  after  granteth  the 
"  reversion  to  one  of  them  in  fee  \  the  join* 
**  ture  is  severed,  and  the  reversion  is  exe- 


(a)  ViD.  Merger  366.  pi.  13, 14.  lb.  368.  pi.  14. 
(h)  Co.  Litt.  182. 
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*^  cuted   for  the  one  moiety,  and  for  the 

other  moiety  there  is  tenant  for  life  rever-* 

sion  to  grantee. 

If  lessee  for  life  granteth  his  estate  to 
^^  him  in  the  reversion^  and  to  a  stranger,  the 
^'  jointure  is  severed,  and  the  reversion  exe^- 
*^  cuted  for  the  one  moiety  by  the  act  of  law. 

^Mf  a  man  maketh  a  lease  for  life,  and 
^^  granteth  the  reversion  to  two  in  fee,  and 
^^  the  lessee  granteth  his  estate  to  one  of 
'*  them,  they  are  not  joint-tenants  of  the  re- 
**  version  ;  for  there  is  an  execution  of  the 
^*  estate  for  the  one  moiety,  and  an  estate  for 
^*  life,  the  reversion  to  the  other,  of  the  other 

moiety;  and  yet  let  it  be  remembered,  that 

an  express  and  formal  surrender  to  one  of 
'*  them  would  have  expressly  operated  for  the 
•^  benefit  of  both  joint-tenants/* 

And  in  Wiscot^s  case,  these  diversities  were 
insisted  on,  and  the  court  adapted  them,  in 
deciding  that  case.  The  case  was  tried  on  an 
action  of  ejectment,  ind  involved  these  cir- 
cumstances. 

*^  In  an  ejectment  between  Giles  and  Wis^ 
**  cot^{a)  Giles  the  plaintiff  declared  on  a  de- 
*^  mise  made  to  him  by  the  husband  and 
'^  wife  and  Wiscot  the  defendant.  On  the 
'^  general  issue  a  special  verdict  was  found, 
''  and  that  verdict  stated  that  A.  was  tenant 
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^'  for  life,  the  remainder  to  B.  and  three 
**  others  for  life,  the  reversion  to  C-  and 
**  his  heirs ;  C.  levied  a  fine  sur  conuzance 
"  de  droit  come  ceo,  ^x.  to  A  and  B.  to  the 
**  use  of  A.  for  life,  and  after  his  death,  to 
**  the  use  of  B.  in  fee.  A.  died,  and  after- 
^^  wards  B.  died,  and  the  question  was^ 
"  whether  the  jointure  was  severed  or  not ; 
^^  so  that  after  the  death  of  A.,  B.  was  tenant 
*^  in  common.  And  it  was  resolved,  that 
"  the  jointure  was  severed;  and  this  dif- 
"  ference  was  taken,  when  the  fee  is  limited 
^'  by  one  and  the  same  conveyance,  there  the 
one  may  have  the  fee-simple,  and  the 
other  an  estate  for  life  jointly ;  but  when 
**  they  are  first  tenants  for  life,  and  after- 
wards one  of  them  doth  get  the  fee-sim- 
ple, or  the  fee-simple  doth  descend  to 
one,  there  the  jointure  is  severed;  as  if  a 
^^  man  maketh  an  estate  to  three  and  to 
"  the  heirs  of  one  of  them,  there  one  of  them 
hath  the  fee-simple:  and  yet  the  jointure 
doth  continue,  /or  all  is  but  one  entire 
estate  created  at  the  same  time,  and  there- 
fore the  fee-simple  cannot  drown  the 
jointure  which  took  effect  with  the  crea- 
"  tion  of  the  remainder  in  fee.  But  when 
"  three  are  joint-tenants  for  life,  and  one 
^^  purchaseth  the  fee,  or  the  fee  descendeth  to 
"  him  ;  there  the  fee-simple  drowneth  the 
"  estate  for  life,  for  the  estate  for  life  was 
in  esse  before^  and  might  be  drowned  or 
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"  surrendered,  and  so  cannot  the  estate 
**  for  life  in  the  first  case.  But  in  Hie  same 
^*  case,  that  is  to'  say,  when  an  estate'  is 
"  made  to  three,  Snd  to  Jthe  heirs  of  one  of 
"them,  and  he  who  hath  the  fee  dieth,  and 
**  one  -  of  the  survivors  purchaseth  the  re- 
mainder, the  jointure  is  severed  causa  qua 
supra;  and  when  one  tenant  for  life  pur- 
cAflieM  the  reversion  in  fee,  if  the  join- 
"  ture  should  remain,  he  should  have  a  re- 
^*  version  in  fee,  and  an  estate  for  life  also 
in  part,  which  reversion  in  fee  he  may 
grant  over,  and  his  estate  for  life  should 
remain  in  part,  which  should  be  absurd 
'*  and  agatnst  reason;  for  in  the  first  case, 
**  when  an  estate,  is  made  to  three  and  to  the 
^*  heirs  of  one,  he  who  hath  the  fee  castfiot 
^*  grant  over  his  remainder  and  continue  in 
ff  himself  an  estate  for  life,  as  it  is  holden  in 
?*  12  E.  4.  2.  b.  But  if  there  be  tenant 
f*  in  tail,  the  remainder  to  his  right  heirs,  he 
V  may  grant  his  remainder  over,  or  devise 
'/  it^'^as  it  is  holden  in  27-  Ass.  60.  for  an 
"  estate-tail  cannot  drown,  nor  be  surren^ 
^*  deredy  nor  be  extinct  by  accession  of  a 
'*  greater  estate.  42  E.  3.  9.  b.  29  H.  8- 
Mortdauncester  59  H.  4.  55.  and  31  E.  3. 
scire  facias  19i  By  the  better  opinion  of 
all  the  books,  he  who  hath  the  fee  dying, 
"  and  afterwards  tenant  for  life  dying,  it  is 
'^  in  the  election  of  the  heirs  to  have  a  mort-^ 
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**  datmcesterj  (which  proveth  that  his  ances- 
*^  tor  died  seised  in  fee)  or  a  scire  Jacias, 
or  ^formedon  in  remainder  at  his  pleasure. 
It  is  agreed  39  H.  6.  2.  b.  if  the  reversion 
be  granted  to  tenant  for  life  and  another 
in  fee,  the  reversion  w  extinctiov  a  moiety: 
for  tenant  for  life  cannot  purchase  or  get 
**  the  reversion  or  remainder  of  the  same  land, 
'^  but  the  estate  for  life  shall  be  drowned, 
"  having  regard  unto  the  estate  which  he 
^*  hath  gotten  in  reversion/^ 

'*.Nbte,  reader,  it  seemeth  by  the  resolu- 
'^  tion  in  thi$  case,  that  if  tenant  for  life  grant- 
"  eth  his  (estate  to  him  in  the  reversion  and 
a  stranger,  .that  the  .  same  is  a  surrender  for 
onelmbiety'.;  for  it  appeareth ;  here,  that 
by  getting  of  the  reversion  and  the  par- 
ticular estate  at  several  times,  the  rever- 
sion expectant  on  his  particular  Estate  for 
life  cannot  remain  distinct  in  him,  and 
grantable  over,  but  the  one  shall  drown 
the  other,  and  benefit  of ,  survivorship, 
not  regarded  as.it. appeareth  in  the,  .case 
at  bar  ;  and  so  the  doubt  in  7  H.  6.  well 
resolved,  I  think /^ 
And  the  joint-tenancy  will  also  be  de- 
stroyed, even  when  there  is .  a  descent  at  a 
period  different  from  that  in  which  the 
joint^tenancy  is  created.(a) 
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Let  it  be  remembered  in  this  place  that 
by  a  confirmation^  the  estate  of  one  of  two 
joint-tenants  may  be  enlarged,  without  en- 
larging the  estate  of  the  other,  and  this 
confirmation  may  be  the  cause  of  merging 
the  particular  estate^  and  severing  the  joint- 
tenancy.  So  the  land  may  be  confirmed,  by 
way  of  enlargement,  to  one  of  several  joint- 
tenants,  in  exclusion  of  his  companions.  But 
when  the  estate  of  one  of  two  joint-tenants 
is  confirmed  in  point  of  title,  and  not  enlarg- 
ed, the  confirmation  will  give  stability  to 
the  title  of  all  the  joint-tenants^  (a)  though 
they  be  disseissors  ;{b)  and  yet  a  release  to  one 
of  several  disseisors  would  give  to  the  re- 
leasee exclusively  tjie  right,  if  made  by  the 
disseisee,  (c) 

This  is  on  the  same  ground  of  law  which 
distinguishes  between  a  grant  by  a  tenant 
for  life  to  one  of  several  joint-tenants  for 
life,  and  a  surrender ;  and  between  a  sur- 
render on  the  one  hand,  and  on  the  other 
hand  a  grant  to  husband  and  wife  seised  in 
right  of  the  wife. 

The  case  in  Plowden,  in  which  the  term  of 
the  wife  was  protected  from  merger,  owes 
its  decision  not  only  to  the  ground  that  the 
wife  and  another  were  joint-tenants,  but 
the  further  ground,  that  the  law  protected 
the  interest  of  the  wife  as  held  alienojure. 


(a)  1  Inst  207.  b. 

{b)  Litt  ^  622.  1  Init  296.  a. 

(c)  Ibid. 
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In  that  case  (a)  the  husband  had  the  fee, 
and  made  a  lease^  and  the  lease  was  assigned 
to  his  wife  and  another  person,  and  the  wife 
died,  and  it  was  decided,  that  the  surviving 
assignee  of  the  term  should  have  the  intire- 
ty  of  the  land  for  the  term  ;  consequently, 
there  was  not  any  merger  of  the  term  for 
the  moiety  of  the  wife.  While  if  the  wife 
and  another  had  been  joint-tenants  of  the 
term,  and  they  being  so  joint-tenants,  the 
husband  had  purchased  the  reversion,  there 
would  have  been  a  merger  of  the  moiety  of 
the  wife,  and  a  severance  of  the  joint-tenancy. 

This  is  sufficiently  evident  on  principle. 
The  point  was  contemplated  in  Bracebridge 
V.  Cooky  and  influenced  the  decision.  For 
it  was  said,  {b)  the  case  was  no  other  than 
this^  viz.  if  the  lessor,  who  has  the  fee-sim- 
ple, marries  with  a  woman^  his  lessee  for 
years,  or  if  the  husband  makes  a  lease  for 
years,  and  the  lessee  grants  his  estate  to  the 
wife  of  the  lessor,  whether  this  shall  extin- 
guish the  lease  for  years,  or  not,  for  if  it 
shall,  the  moiety  of  the  lease  in  our  case,  is 
extinguished  and  merged  by  the  immediate 
inheritance,  which  the  husband  had  in  the 
land.  And  the  court  held  the  law  to  be, 
that  the  immediate  estate  of  inheritance, 
which  the  husband  here  had  shall  not  merge 


(o)  Bracebridge  r»  Cook,  Plow.  416. 
(6)  Plow.  418. 


J 


90S  '    OX  MKRGEIL 

or  extinguish  the  moiety  of  the  term  which 
the  wife  had,  any  more  than  in  the  other 
cases  above  said,  because  he  had  the  inhe- 
ritance in  his  own  right,  and  the  term  in 
right  of  his  wife,  in  which  case  the  freehold 
and  inheritance  of  the  husband,  wherein  the 
wife  has  nothing,. shall  not  merge  the  .term 
of  the  wife.  For  the  law,  which  carries  in 
itself  reason  and  equity,  will,  not  do  preju- 
dice to  another,  and  here  the  wife  is  other 
than  the  person,  who  has  the  inheritance, 
and  the  mafriage  of  husband  '  and  wife  is  a 
laudable  thing,  for  which  reason  the  law 
will  not  prejudice  the  wife  in  her  chattels 
real,  which  are  things  of  continuance,  and  of 
more  value  and  worth  than  things  personal. 
Nevertheless,  the  husbaind  himself  might 
have  given  away  the  wife^s  term  by  an  ex- 
press act,  as  if  he  had  made  a  feoffment  of 
the  land,  or  a  new  lease,  or  the  like ;  but 
forasmuch  as  he  has  not  done  this  nor  any 
thing  else  with  the  land,  and  has  made  no 
disposition  at  all  of  it,  but  has  left  it,  to 
the  judgment  of  the  law,  the  law  will  pre- 
serve the  estate  of  the  wife,  which  estate,  as 
to  her,  is  disjoinedyrom  the  freehold  and  the 
fee-simple. 

So  that  the  decision  turned  on  the  ground 
of  protection  to  the  interest  of  the  wife,  and 
not  of  the  preservation  of  the  joint-tenancy. 

The  reasoning  in  the  subsequent  part  of 
the  case  is  to  be  read  as  subject  to  this 
qualification  ! ! 
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2d,  As  to  the  Destruction  of  contingent  jRe- 

mainders*  - 

.  .  .       t  '  '  ' 

Notwithstanding  an  intervening  contin- 
gent remainder,  it  seems  to  be  an  established 
position  that  the  particular  estate  will  merge 
m  the  next  vested  estate  in  reversion  or  re- 
mamder,  whether  the  reversion  or  remain- 
der accede  to  the  particular  estate,  or  the 
particular  estate  be  an  accession  to  the  estate 
in  reversion  or  remainder  ;  and  as  well  when 
this  accession  is  by  the  act  \qf  the  parties, 
as  by  express  limitation  ;  or  by  operation  of 
law,  as  by  descent ;  so  as  this  act  of  the  par- 
ties, or  this  operation  of  the  law,(a)  *do  riot 
take  place  in  the  same'^instaht  of  tiirie,  iri 
which  the  particular  estate  is  limited*  . 

But  as  to  this  point,  it  seems,  {b)  the  doc- 
trine of  merger  does  not  extend  to  copy- 
holds, so  as  to  exclude  and  destroy  a  con- 
tingent remainder  by  the  accession  of  one 
vested  estate  to  another. 

In  Mildmay  v.  Hungerford  (c)  a  copyhold 
at  Newington^ .  was  devised  to  the  plaintiff 
for  life,  remainder  to  his  first  and  other  sons 
in  tail,  remainder  to  the  defendant.  Sir  Giles 


'^   (a)  Kent  v.  Harpool,  T.  Jones,  7G.  Vetit,  306.  Hooker  v. 
Hooker,  Rep.  T.  Hardwicke,  13. 
— <*)  See  Feamc^i  Rem.  8d  Edit,  page  261. 
(c)  2  Vern.  243. 
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Hungerford  in  fee.  And  the  plaintiff  being 
minded  to  make  himself  absolute  owner  of 
the  estate,  his  wife  being  then  privement 
ensient  of  a  son,  was  advised  that  if  he 
bought  in  the  reversion  in  fee  from  Sir  Giles 
Hungerford,  and  took  a  surrender  thereof, 
to  his  own  use^  that  would  merge  his  estate 
for  life,  and  consequently  destroy  the  con- 
tingent remainder  to  his  son,  there  being 
then  no  issue  born ;  and  this  suit  was  com- 
menced to  have  a  security  cancelled,  which 
the  plaintiff  had  given  to  the  defendant  for 
the  purchase  of  the  reversion  in  fee ;  and  the 
ground  of  equity  which  the  plaintiff  alledg-' 
ed  was,  that  he  was  deceived,  in  regard  that 
at  the  time  of  filing  his  bill  he  understood, 
such  surrender  of  the  reversion  would  not 
bar  the  son  then  bom,  because  the  freehold 
and  inheritance  was  in  the  lord,  so  not  the 
like  inconvenience  as  of  freehold  estates,  at 
common  law,  in  respect  of  contingent  re- 
mainders, where  there  is  none  against  whom 
to  bring  the  praecipe.  But  on  the  point  of 
merger,  or  no  merger,  the  court  gave  no  opi- 
nion. 

But  in  the  case  of  Pawsey  v.  Lowdall,  (a) 
B.  tenant  for  life  of  a  copyhold,  with  a  limi- 
tation to  the  heirs  of  his  body  begotten^ 
surrendered   to  the  lord  of  the  manor,  to 


(n)  2  Rol.  Abr«  740. 
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|;be  use  of  the  Iw^  to  do  his  will  with  it* 
3.  die^.  The  question  was  whether,  adoiit* 
ting  the  limitatioa  to  the  heirs,  to  operate 
9^  a  remaioder  to  them,  (by  purchase)  the 
contrary  of  which  was  afterwards  determined, 
such  reniiainder  was  destroyed  by  the  sur* 
render  of  B. ;  ;and  it  was  adjudged  that  the  re- 
mainder was  not  destroyed,  because  the  legai 
freehold  wm  in  the  lord  during  tba  life  of  B. 
90  thiU  /even  a  vested  remainder-man  could 
Aot  hiaye  enterf;d  during  the  life  of  B. 

And  in  La»e  and  Parmel  (a)  a  feme  covert 
and  a  stranger  were  joint*-tenants  for  life  of 
copyhold  lands,  with  remainder  to  the  heirs 
9f  jtbe  hoAj  of  <die  baron  and  feme.  The 
fltran^er  surrendeared  his  moiety  to  the  hus- 
band and  wife,  sod  afterwards  the  husband 
surrendered  the  whole  to  B.  in  fee.  The 
feme  died  leavimg  issue,  afterwards  the  hus- 
bfind  died.  The  qu^estion  was,  whether  the 
temaindeor  to  the  heirs  of  the  husband  and 
wife,  treated  in  the  issue.  It  was  adjudged 
tihait  when  the  stranger  conveyed  his  moiety 
to  the  bacon,  the  joint-tenancy  between  the 
gtmnger  and  feme  covert  was  severed,  and 
wlien  the  baron  afterwards  conveyed  the 
whole  to  B.,  B.  took  an  estate  in  one  moiety 
fiortheltfe  of  thewife,  defeasible  by  her  on  the 
death  of  her  husband,and  in  the  other  moiety 


(a)  1  Roll.  Rep.  238. 
VOL.  III.  D   D 
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for  the  life  of  the  stranger ;  (a)  and  it  seems 
that  the  surrender  by  the  husband  to  B.  in 
fee,  did  not  destroy  the  contingent  remain- 
der. Mr.  Fearne  has  concluded  that  the  legal 
estate,  being  in  the  lord,  the  surrender  of  the 
husband  passed  no  more  than  he  legally  might 
pass.  But  this  conclusion,  though  correct, 
is  not  of  much  weight  when  applied  to  the 
doctrine  of  merger,  since  all  the  cases  in 
which  merger  has  taken  place,  are  cases  in 
which  the  particular  tenant  has  not  conveyed 
more  than  he  might  lawfully  convey. 

On  the  destruction  of  contingent  remain* 
dersin  copyholds,  the  learned  Gilbert  (b)  has 
taken  this  distinction  :  if  an  estate  be  given 
to  a  copyholder  for  life,  remainder  to  the 
right  heirs  of  I.  S.  if  the  tenant  for  life  die 
leaving  I.  S.  there  it  seems  clear  that  the 
remainder  is  destroyed;  for,  he  observes,  it 
cannot  take  effect  as  by  the  limitation  it 
ought»  But  if  tenant  for  life  in  that  case 
had  committed  a  forfeiture,  or  made  a  sur- 
render, and  afterwards  had  died  in  I.  S.^s 
life-time,  it  seemed  to  be  very  clear  that  his 
right  heirs  might  take ;  for  his  remainder  was 
not  to  take  effect  after  the  determination  of 
the  interest  of  tenant  for  life,  but  after  Iiis 
death,  and  when  that  happened  he  was  able 


{6}  Fearne  407.  but  see  the  case. 
[b]  Gilb.  Ten.  249. 
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to  take  :  said  from  the  MS.  opinions  given 
by  several  gentlemen  of  the  most  distin- 
guished eminence,  it  appears  that  they  all 
agreed  in  opinion  that  a  contingent  remain- 
der of  a  copyhold  would  be  supported  by 
the  legal  estate  in  the  lord,  notwithstanding 
any  act  which  could  be  done  by  those  who 
were  the  owners  of  the  vested  estates. 

Titles  frequently  depend  on  the  question 
whether  a  contingent  remainder  has  been 
effectually  destroyed  by  a  merger  of  the 
particular  estate,  by  which  the  contingent 
estate  was  supported.  These  titles  are  in 
general  to  be  accepted  with  great  caution, 
and  are  not  strictly  marketable.  The  destruc- 
tion of  the  contingent  remainder,  depends 
:bn  the  fact,  that  the  contingent  remainder 
was  of  the  legal  ownership,  for  an  estate 
in  the  equitable  ownership  does  not  ad- 
mit of  destruction.  In  investigating  the 
title,  therefore,  when  it  depends  on  the  cir- 
cumstance of  a  contingent  remainder  being 
-effectually  barred,  the  title  must  be  investi- 
gated very  narrowly,  to  see  that  it  is  clear 
'that  the  ownership  was  legal,  and  that  the 
legal  estate  was  not  in  a  mortgagee  or  trustee  . 
so  as  to  make  the  interest  equitable. 

That  the  doctrine  does  not  apply  to  an 
estate  for  several  lives  arising  under  the  same 
limitation  as  giving  one  undivided  and  entire 
time  of  continuance,  has  already  been  urged. 

On  this  point,  a  few  observations  will  be 
proper  in  this  place. 

D  D  2 


#M  OR   MERGBR. 

At  one  time  it  was  oontef&ded  that  an 
estate  for  several  lives  coald  not  exists  be-^ 
cause  the  time  of  one  life  must  merge  in  the 
time  of  the  other,  and  so  in  rotation-  The 
argumenteither  proceeded  on  the  suppositkm 
that  these  limitations  ^veseverai  and  distinct 
estates  ;  or  it  was  advanced  without  suffi- 
cient attention  to  the  circumstances  under 
which  the  doctrine  of  merger  is  ap^ica'ble. 
After  several  discussions  on  the  subject  in 
the  rdgn  of  queen  Elizabeth  this  f>oint  wa& 
settled.  It  was  agreed  that  a  limitation  for 
several  Uves^  gives  one  entire  and  undivided 
estate,  and  in  consequence  the  courts 
determined,  that  there  could  not  be  any 
merger,  since  there  were  not  two  estates,  so 
that  one  might  merge  in  another*  The 
•cases  of  Ross  and  Utty  Dale,  already  cited^ 
-arc  the  authorities  relevant  to  this  poinft. 

From  these  cases  it  is  evident  that  the 
-ground  of  the  determination,  was  that  the 
limitation  for  the  several  lives  gave  onfy 
^n€  ^entire 'cnd  undivided  estate^  and  not  ^«* 
v>erai  and  distinct  estates.  The  conclusiMi 
which  was  drawn,  and  the  determinatipn 
which  was  made,  that  there  could  be  no 
merger,  were  consequences  necessarily  flow- 
ing from  that  determination.  But  it  must 
be  remembered  that  the  sole  ground  of  thct 
determination  in  Ro^'s  case  was,  that  the 
lease  for  three  lives  gave  one  entire  estate^ 
jind  inot  several  and  distinct  estates ;  it  did 
not  turn  merelv  on  the  <^ircttmstanoe  that 
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the  san^  person  was  under  the  same  deed 
to  have  the  right  of  enjoyment  for  seyeral 
lives.  The  right  of  enjoyment  for  several 
lives,  may  be  limited  to  the  same  person^ 
by  the  same  deed,  and  yet  a  merger  may 
take  place.  Thus,  as  has  frequently  been 
observed^,  a  lease  to  A.  for  the  life  of  B.  re« 
nuooder  to  himself  for  his  own  life,  gives 
several  and  distinct  estates,  and  therefore, 
and  because  the  estate  in  remainder,  which 
is^for  his  own  life,  is  larger  than  the  estate 
forthelifeof  B.,theestateforthelife  of  B.  will 
merge  in  the  estate  pf  A.  for  his  own  life. 
So  if  in  Ross's  case,  the  lease  had  been  for 
the  severalHveSy  by  way  of  distinct  and  suc- 
cessive estates,  one  of  those  estates  might 
have  merged  in  the  other,  as  is  evident 
from  the  doctrine  deducible  from  Lewis 
Bowles's  case  ;  that,  if  A.  by  several  limita* 
tions,  even  in  the  same  deed  or  in  distinct 
deeds,  hath  an  estate  for  the  life  of  another 
person,  with  an  immediate  remainder  for 
his  own  life,  the  first  estate  will  merge. 

The  distinction  then  upon  the  cases  of 
this  class  is,  that  when  a  lease  is  made  for 
several  lives,  as  one  undivided  and  entire 
point  of  time,  the  time  of  one  lite  cannot 
merge  in  the  time  for  another  life,  because 
there  is  one  estate  only,  and  not  several 
and  distinct  estates:  and  that  when  a  lease 
is  made  for  several  lives,  as  distinct  periods 
of  time,  giving  one  estate  in  possession, 
and  others  in  remainder^  iheaattcris  paribus 
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there  is  scope  for  the  doctrine  of  merger ; 
because  there  are  several  estates;  but  it 
must  be  remembered  that  that  doctrine  can- 
not operate^  unless  the  estate  in  remain- 
der is  larger  than,  or  as  large  as,  the  estate 
in  possession.  And  therefore  when  A.  is 
lessee  for  his  own  life,  with  a  remainder  to 
him  for  the  life  of  B.  this  doctrine  cannot 
affect  either  of  the  estates,  since  the  estate 
in  possession,  which  is  for  his  own  life,  is 
larger  than  the  estate  for  the  life  of  B. 
which  is  for  another  life. 

From  the  authorities  adduced  in  the 
iiext  division,  it  would  seem  that  a  convey-  ^ 
ajQce  by  A.  and  B.  being  successive  tenants 
for  their  lives,  would  give  one  united  estate, 
to  continue  for  the  several  lives;  being  an 
example  of  union  and  consolidation  without 
merger. 

Before  this  section,  or  head  of  division» 
shall  be  closed,  it  will  be  proper  to  observe, 
that  the  time  of  an  estate  for  lives,  may  be 
divided  into  several  estates  ;  and  when  so 
divided  may  merge:  as  if  A.  tenant  for 
three  lives,  grant  or  convey  the  land  by  way 
of  particular  estate  and  remainder,  or  by 
way  of  use  to  different  persons,  for  their 
respective  lives.  Under  this  arrangement 
the  estate  is  divided  into  three  estates,  and 
there  may  be  a  merger  in  like  manner  as  if 
they  had  been  originally  three  successive 
estates. 

In  this  instance^  indeed^  the  prior  estates^ 
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are  more  clearly  liable  to  merge  in  the  ulti- 
mate estate ;  especially  when  that  estate  is 
a  reversion ;  since  they  are  either  actually 
or  in  effect,  derived  out  of  that  estate,  for 
the  ultimate  taker  will  have  a  reversion 
consisting  of  that  estate  which  was  for  three 
lives,  subject  only  to  tlie  prior  particular 
estates. 

Eustace^s  case  {a)  is  also  relevant  to  the 
learning  of  estates  for  life.  Though  two 
persons  heingjoint^tmants  for  life,  have  an 
estate  which  by  its-  constitution,  will  con« 
tinue  for  their  joint  lives,  and  the  life  of  the 
survivor  of  them  ;  yet  on  a  severance  of 
the  joint-tenancy,  the  moiety  of  each  will 
be  held  for  his  life  only. 

These  distinctions  occur: 

1.  If  both  join  in  a  grants  the  estate  will 
continue  for  their  several  lives. 

2.  If  one  makes  a  lease  for  years,  the  lease 
may,  unless  the  joint-tenancy  be  severed, 
continue  until  the  death  of  the  survivor. 

3*  One  may  release  to  the  other.  The 
quantity  of  the  estate  of  the  releasee  is  not 
easily  ascertained.  It  should  seem  to  be 
only  for  his  own  life. 

4.  And  on  a  grant  by  either  or  by  each 
separately  to  a  stranger,  the  stranger  will  be 
tenant  of  each  moiety  only  for  the  life  of 
the  grantor. 

(a)  Joaes,  55.  3  Salk.  204.  Esmy  oa  EiUtes,  chap.  life. 
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CHAP.  XIII. 


Thai  the  Union  of  two  Estates  in  the.  MMie 
Person  by  means  of  the  joint  Act  of  the 
respective  Owners  cf  these  Estates ^  with  an 
Intention  that  the  Estate  of  their  Asmgnee 
should  continue  for  the  collective  Time  of 
their  several  Estates^  will  not  be  any  Cause  of 
Merger. 

This  point  may  be  collected  frou  dif« 
ferent  passages  of  books  of  authoiity. 
These,  passages  ivarrant  the  coneluftion  m 
all  the  extent  in  which  it  is  advanced.  That 
the  prior  estate  should,  under  these  circumr* 
stances,  be  exempt  from  the  influence  xif 
merger,  is  consistent  with  the  grounds  and 
principles  on  which  this^  act  of  law  is  allow* 
ed  to  take  place.  All  the  cases  ia  which 
the  doctrine  of  merger  has  prevailed,  are 
authorities  only  that  one  estate  will  be 
annihilated,  when  there  s»«  two  distinct 
estates^  and  the  time  of  one  becomes^  either 
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in  pMTit  of  feet,  or  in  intendment  <yf  hm^ 
inconsistent  with  the  other  ;  or  there  is  an 
evident  intention  to  change  the  tenancy 
under  one  estate^  to  a  tenancy  under  aiKH 
ther  estate*  For  when  one  person  accepts 
a  conveyance  froiA  two  persons  who  have 
distinct  estates  ;  becoming  the  purchaser  of 
the  estate  o£  each  of  them ;  and  their  estates 
give  particular  intevests*  ooly,  and  not  the 
complete  ownership  and  absolute  dominion 
over  the  property,  either  generally  or  sub* 
ject  to  certain  particular  estates,  it  » 
a  natural  and  reasonable  inferenee  that  hr 
intended  to  have  the  right  of  enjoyment  ior 
the  several  periodls  of  time  comprised  m 
these  estates.  To  many  purposes  there  ia 
an  union  and  consohdation  of  the  two 
estates.  They  become  one  entire  interest,, 
so  as  to  perfect  a  right  of  dower,  tenancy 
by  curtesy,  &c.  and  give  the  rennedies 
proper  to  the  estate  considered  as  an  estate 
of  inheritance,  in  possession :  still,  howevev,. 
there  is  not  any  merger.  To  merger  it  is  essen-* 
tial  that  the  time  of  one  estate  should  in  point 
of  title,  be  absorbed  and  lost  in  the  time  of 
the  other  estate ;  while  io  the  case  under 
consideration,  the  right  of  enjoyment  will 
<:ontinue  for  ihe  several  times  of  the  several 
estates.  Another  circumstance  peculiar  to 
these  cases,  and  distinguishing  them  from 
those  to  which  the  doctrine  of  merger  is 
applicable^  is,  that  the  right  of  enjoyment 
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continues  under  each  estate  for  the  time  of 
that  estate;  so  that  under  these  circum* 
stances  the  charges  on  the  reversidnaty  or 
more  remote  estate,  which  were  created  by 
the  former  owner  of  that  estate,  will  not 
be  accelerated  by  the  union  and  consolida- 
tion of  the  two  estates. 

In  Bredon^s  case  (a)  it  seems  to  have  been 
agreed  that  if  a  tenant  for  life  and  the  owner 
of    the   first  remainder   in    tail,  make    a 
feoffment  by  deed^  this  is  not  a  discontinu- 
ance, for  each  giveth  that  which   he  may 
lawfully  give ;    and  although  the  owner  of 
the  first  remainder  should  die  without  issue, 
the  feoffee  shall  enjoy  the  land  during  the  life 
tf  the  tenant  for  life.     This  opinion  proves 
•that  under  a  conveyance  by  the  owner  of 
two  estates,  there  is  not  any  merger,  when 
they  join  in  conveying  these  estates.     The 
case  oiBredon  itself,  from  which  this  opinion 
is  extracted,  is  an  authority  for  the  same 
conclusion.      In   that  case  tenant  for  life 
with  a  remainder  over  in  tail,  joined  with 
the  first  tenant  in  tail  in   a  fine  sur  conn-- 
zance  de  droit  come  ceoy  Sfc.  to  a  stranger  in 
fee,   who  rendered  a  rent-charge  of  forty 
pounds  a  year  to  the  tenant  for  life.     The 
first  tenant  in  tail  died  without  issue,  and  the 
second  tenant  in  tail  entered,  and  on  a  distress 


[a)  1  Rep.  77. 
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by  the  tenant  for  life  for  his  rent»  and  on  a 
replevin  and  avowry,  a  question  arose  on  the 
right  of  the  tenant  for  life  to  distrain.  That 
question,  of  consequence,  involved  another 
question  whether  the  estate  for  life  was  a 
vontinuing  interest  as  against  the  second 
tenant  in  tail ;  for  the  owner  of  that  estate 
resisted  the  demand  of  the  rent, on  the  ground 
that  the  estate  for  life  was  annihilated,  by 
its  union  with  the  next  estate  of  inheritance. 
This,  it  must  be  observed,  was  the  only 
possible  ground  on  which  the  second  tenant 
in  tail  could  claim  the  right  of  possession, 
or  deny  the  validity  and  continuance  of  the 
rent,  tendered  to  the  tenant  for  life,  by  the 
fine  in  which  he  concurred  with  the  first 
tenant  in  tail ,  but  it  is  evident  the  court 
of  Common  Pleas,  in  which  this  case  was 
depending,  admitted  that  the  time  of  the 
estae  for  life  was  a  continuing  estate,  and 
that  the  tenant  for  life  was  intitled  to 
distrain  for  the  rent :  for  judgment  was  given 
that  the  avowant  should  have  return  of  the 
cattle ;  and  it  was  held  that  the  rent  did  re* 
main  after  the  death  of  the  first  tenant  in  tail 
without  issue ;  consequently  they  determined 
that  the  estate  for  life  was  not  merged  by  its 
union  with  the  next  estate  of  inheritance. 
In  delivering  the  opinion  on  this  case,  the 
court  observed,  ^^  that  the  said  fine  levied 
^*  by  tenant  for  life,  and  him  in  remainder, 
^'  was  no  discontinuance,  either  of  the  first 
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*^  remainder  in  taiU  or  of  the  second^  be* 
cause  each  of  them  gave  oiily  but  that 
which  he  might  lawfully  give,  riz.  the 
tenaat  for  life  gave  hk  estate^  and  he  in 
the  remainder  a  fee-simple^  determii^bla 
upon  hi^  estate-iaiU  and  the  second  re* 
'^  mainder  is  not  discontinued  or  devested 
^'  thereby.  And  that  it  shall  be  the  grant 
^^  of  both,  of  their  several  estates;  and  from 
'^  thence  it  followed  that  it  was  not  any 
^^  forfeiture  of  the  estate  of  the  tenant  for 
^^  life ;  forasmuch  as  each  gave  that  whi4:h 
*^  he  might  lawfully  give.  And  it  was  said» 
^^  that  it  cannot  be  a  Jforfeiture,  for  the  law 
^^  (which  abhorreth  wrong)  shall  construe 
^^  it,  first,  to  be  the  grant  of  him  in  remain* 
^^  der  in  tail,  and  afterwards  the  grant  of 
*^  the  tenant  for  life :  as  in  many  cases,  %U 
'^  ree  magis  vakat^  quam  pereaty  the  law 
^  shall  make  construction ;  and  therefore  in 
'^  the  case  of  a  fine,  if  tenant  in  tail  and  one 
*'  A.  levy  a  fine  to  a  stranger,  who  grant* 
^*  eth  and  rendereth  to  A.  for  years,  render* 
^^  ing  rent,  and  by  the  same  fine,  grant  the 
*^  reversion  to  tenant  in  tail  and  his  heirs, 
this  is  good ;  and  although  that  all  be 
by  one  fine,  at  one  instant,  yet  in  the 
judgment  of  law,  the  lease  doth  precede 
the  grant  of  the  reversion,  as  it  is  holden 
^^  in  36  Hen.  8.  Br.  Fines  118.  and  so  was 
*'  it  adjudged  upon  demurrer  between  White 
«  and  White,  M.  41  and  42  Eliz.  in  the 
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^  Common  Pleas^  Rot.  S^.     So  in  the 

case  at  the  bar,  the  grant  of  the  tenant 

in  tail,  shall  precede,  in  the  judgment  of 

^  the  law,  the  grant  of  the  tenant  for  life, 

**  although  that  ail  be  by  one  fine.     And 

**  note  the  difference  bet'ween  this  case  and 

^^  the  case  in  41  £.  3. 21.  a.  and  41  Ass.  2. 

^*  for  there,  inasmuch  as  the  wife  survived, 

^'  jt  ts  upon  the  matter  a  feoffment  made 

•**  by  her,  for  she  is  in  by  her  feolffer ;  and 

^^  the  second  remainder  in  tail  was  devest- 

^*  ed  tfciereby  ;  and  that  he  in  the  firrt  re- 

**  mainder,   with  his  wife  (betwixt  whom 

•"  are  no  moieties)  accepted  a  feoffment  of 

^*  the  tenant  for  life ;  but  here  in  the  case  at 

**  the  bar,  he  in  the  first  Temainder   doth 

'•  ijoin  with  the  tenant  for  life,  in  making 

^  <i{  an  esftatte  ;  and  this  joining  doth  alter 

"•*  the  nature  of  the  act;  Ibor  by  this  joimng 

•*  <Jhe  estate  given  passe th  from  both  ;  so 

•*  that  each  giveth  his  estate ;  but  in  the 

''  €a0e  in  41  £•  S.  £1.  all  the  estate  did 

''^  pass  from  the  tenant  for  life,  and  that 

^  was  fee-eimple,  which  of  necessity  ought 

^^  to  be  a  foifeiture  of  all  the  remainders, 

^'  for  it  'Cannot  be  a  forfeiture,  but  ought 

^  to    give  cause  of  entry  to  each  in  re- 

**  mainder,  for  bis  time.      But  the  case  in 

^  Mioh.  1^  and  17  Eli£.  Byer  339.  ^-  "^^ 

•*  agreed  for  good  law ;  for  there  both  the 

"  feoffors    had    but    estate  for  life;    and 

**  therefore  their  feoffment  did  divest  the 

^^  remainder  in  tail,  and  so  a  forfeiture ; 
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'^  but  here  a  tenant  for  life  and  he  in  the  re^ 
^^  mainder  in  tail  join  in  the  fine,  &Cr  And 
'^  it  was  said,  it  was  adjudged  in  the  King^s 
'^  Bench  in  the  case  of  one  English,  that  if 
^'  there  be  tenant  for  life,  the  remainder  in 
*'  fee  to  an   infant,  and  they  botii  levy  a 
'^  fine,  and  afterwards  the  fine  is  reversed  as 
'^  to  the  infant,  yet  the  conusee  shall  have 
^*  the  land  for  the  life  of  the  tenant  for  life, 
for  each  gave  that  which  he  might  law«^ 
fully  give.     But  it  was  said,  if  tenant  for 
^^  life  be^  the  remainder  unto  the  queen  for 
**  life,  the  remainder  to  another  in  fee,  4f 
'^  the  first  tenant  for  life  maketh  a  feoff- 
ment, the  same  is  a  forfeiture,  and  yet 
nothing  passeth  but  his  own  estate,  (6e) 
but  inasmuch  as  he  hathmadealivey  in 
fee,  it  is  a  forfeiture ;  although  that  none 
^^  of  the  remainders  are  vested*      See  30 
'*  Ass*  47*  If  tenant  for  life  enfeoffeth  him  in 
"  the  remainder  for  life,  with   warranty, 
'^  the  same  shall  enure  by   way  of  surren- 
^'  der,  and  is  no  forfeiture.  Quod  nota.    And 
"  it  seemeth  by  them,  if  tenant  for  life, 
'^  and  he  in  the  first  remainder  in  tail  make 
^'  a  feoffment  by  deed,  that  it  is  not  a  discon- 
^^  tinuance,  nor  a  devesting  of  the  second 
*'  remainder,    for  each  giveth  that  which 
'*  he  may  lawfully  give ;   and  although  he 


(a)  Became  her  prerogatif  e  preterved  her  seitint  and  cods^ 
quently  the  seiiin  of  the  remaioder-maa. 
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^^  in  the  first  remainder  dieth  without  iasue^ 
^^  the  feoffee  shall  enjoy  the  land  during 
*'  the  life  of  the  tenant  for  life ;  and  no  for- 
"  feiture  in  the  ca^,  for  the  causes  before 
*^  said:  but  if  a  feoffment  be  made  byword, 
•^  then  it  is  a  surrender  of  the  tenant  for 
^*  life,  and  the  feoffment  of  him  in  the  re- 
^^  mainder,  ut  res  magis  valeat  quam  per^at. 
*'  See  27  Ass.  46.  Plow.  Commentaries  541. 

*'  a.  14  H.  7. 4.  a/' 

And  in  Treporfs  case  (a)  it  was  said  by 
Popham  C  •  Just.  ^*  if  tenant  for  life  and  he 
^^  in  the  reversion  make  a  gift  in  tail,  ren-*^ 
^^  dering  rent,  thelessee(6)  shall  have  the  rent 
«  during  his  life.^^  This  of  course  was  an 
admission  that  the  estate  of  the  tenant  for 
life  was  a  continuing  ownership ;  for  unless 
that  estate  existed  in  point  of  law,  distinct 
from  the  inheritance,  and  not  confounded 
in  the  same,  the  rent  could  not  have  be-* 
longed  to  the  tenant  for  life  ;  and  Popham, 
in  terms  still  more  express,  declared  it  to 
be  his  opinion  that  if  tenant  for  life  and  he' 
in  the  reversion  had  made  a  feoffment  by 
deed  at  the  common  law,  the  feoffee  should 
hold  of  the  lessee,  during  his  life,  which 
proves,  in  a  manner  the  most  incontrover- 
tible, that  the  estate  for  life  was  not  de- 
stroyed ;  for  supposing  it  to  have  been  de- 
stroyed, the  tenure  must  have  been  of  the 


(a)  6  Rep. 

(i)  Read  tenant  for  lift. 
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reversioner,  and  not  of  tlie  Unant  for  life. 
From  this  opinion  it  must  be  collected  that 
if  the  estate-^taii  had  xletormined  in  the  life- 
tiine  of  the  tensuoi  for  life,  the  right  of  pos- 
semion  would  haye  been  in  the  alienee  under 
the  estate  for  life^  and  not  in  the  re veraioner, 
till  the  estate  formerly  of  the  tenant  for 
life^  was  determined  by  his  death,  or  by 
some  other  means.  These  observations  shew 
the  foundation  of  the  judgment  in  Trep^t^s 
case ;  and  thai;  judgment  faliy  proves,  tibat 
Dotwitiistanding  tiae  tenant  jfor  life  jo^s 
with  the  remainder-^man,  in  any  assurance 
proper  to  the  tenant  liar  life  and  the  re- 
HmifiderHBiant  the  estate  is  considered 
during  the  time  of  the  estate  of  the  tenant 
tot  life,  as  .held  under  him,  and  not  nnder 
the  tenant  of  the  more  xemote  ei^taite,  with 
whom  lie  joins  in  that  conveyance,  and  td 
whom  he  might  hare  surrendered ;  and  it 
was  expressly  held  in  this  case  that  if  lessee 
for  life,  and  he  in  the  remainder  or  reversion 
in  fee,  xaake  a  feoffment  by  deed,  each 
giveth  his  ^estate,  viz.  lessee  for  life,  his 
estate  by  livery,  and  the  fee  doth  pass  from 
him,  lin  the  remainder  ori^vension. 

The  case  of  Bredatf^)  was  noticed  by  Lord 
C .  Just  •  Holtin  the  case  of  %inon£^  v.Cudmere. 
According  to  the  report  of  JSalk.  the  Cjhief 
iustice  advanced  a  oosition  which  miiitates 


(a)  1  S«lk.  338. 
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against  the  principle  established  by  the  de- 
termination in  Breddn^s  case,  he  is  stated 
to  have  said  that  if  there  be  tenant  for 
life,  reversion  to  A.  in  fee,  arid  A.  make  a 
lease  for  years,  and  then  tenant  for  life  and 
he  in  reversion  join  in  a  fine,  the  lease  shall 
take  effect  presently.  At  the  same  time  he 
qualified  his  opinion,  and  admitted  the  ge- 
neral principle  which  governed  the  deter- 
mination in  Bredon^s  case,  by  observing  that 
the  estates  passed  severally  according  to 
Bredon's  case ;  but  he  added  they  are  now 
comolidatedy  or  if  the  lessee  should  die 
during  the  life  of  the  lessor,  tenant  for  life, 
there  would  be  an  occupant.  But  with  de- 
ference to  the  opinion  of  so  great  and  re- 
spectable a  lawyer,  this  is  a  non  sequitur. 
For  though  the  estate  for  life  may  have 
continued  for  the  benefit  of  the  lessee,  yet  no 
objection  exists  against  its  forming  part  of 
the  estate  of  inheritance,  so  as  to  give  a 
right  of  succession  to  the  heirs,  as  heirs  ;  or 
exists  s^inst  its  being  blended  in  the  rever- 
sion or  remainder  in  fee,  for  all  the  pur-' 
poses  of  tenure  and  ownership. 

It  is  impossible  that  this  opinion  can  be 
supported  without  denying  the  principle 
upon  which  Bredon^s  case  was  determined  ; 
or  that  the  opinion  can  be  maintained  con- 
sistently with  the  opinion  Popham  delivered 
in  Treporfs  case.  It  is  even  doubtful  whe- 
ther the  opinion  ascribed  to  Lord  Holt  wsui 
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delivered  by  him  in  these  terms :  It  is  re- 
markable that  no   notice  is  taken   of  this 
opinion    in    the    4    vol.   of    Modem,    in 
which  there  is  a  fuller,  and  more  detailed 
report  of  the  judgment  than  that  which  is 
given  by   Salkeld,     But  certain   it  is  that, 
notwithstanding  the  silence  of  the   Modern 
Rep.  on  the  subject  of  this  opinion,  notice 
was  taken  of  the  point  by  the  chief  justice ; 
for  it  appears  by  Carfhew  that  his  lordship 
did  advert  to  that  point,  and  delivered  an  opi- 
nion on  the  same ;  and  that  opinion,  properly 
understood,  was  formed  on  grounds  exactly 
the  same  as  those  which  governed  the  deter- 
mination in  Bredon^s  case.    The  report  is  in 
these  words,  and  Holt,  chief  justice,  put  these 
cases.    If  tenant  for  life  and  he  in  reversion  in 
yee,  join  in  a  fine  or  feoffment  to  a  stranger, 
the  estate  for  life  is  merged ;  so  likewise  where 
he  in  remainder  in  tail  joins  with  the  tenant 
for  life  ut  supra.     And  yet  in  the  last  case 
the  feoffee  or  conusee  shall  hold  during  the 
life  of  the  tenant  for  Itfe,  though  the  tenant  in 
tail  die  without  issue.     A  very  small  portion 
of  attention   to   the  language  of  these  re- 
porters will  enable  the  reader  to  collect  that 
neither  of  them   has  given  a  fair  and  accu- 
rate account  of  that  opinion,  which  in  all 
probability  was  delivered  by  the  chief  jus- 
tice.    It   is    evident  his  lordship  did  not 
deny  the  authority  of  Br  edon^s  case;  on  the 
contrary,  it  may  be  collected  that  he  recog- 
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nized  that  determination,  and  admitted  its 
force,  and  application.  It  is  equally  clear 
from  CartheWj  that  the  cases  to  which  the 
chief  justice  referred,  were  contrasted  ;  and 
from  a  comparison  of  the  several  reports 
of  his  opinion,  it  may  be  inferred,  that  he 
distinguished  between  a  conveyance  by  a 
tenant  for  life,  under  different  circumstan- 
•ces,  delivering  it  as  his  opinion  that  there 
was  a  merger  of  the  estate  for  life  under 
some  circumstances,  and  a  continuance  of 
the  estate  for  life,  under  other  circum- 
stances ^ 

By  referring  to  Treporfs  case,  and  Bredon's 
case,  already  cited,  it  will  be  found  that  a 
distinction  had  been  taken,  and  a  differ- 
ence made  between  the  different  circum- 
stances, under  which  a  tenant  for  life  joined 
with  the  reversioner  or  remainder-man,  in 
conveyihg  or  giving  up  his  estate  for  life. ' 
Thus  in  Treporfs  case,  which  was  the  first  in 
point  of  time,  though  it  was  held  that  when 
lessee  for  life  and  he  in  remainder  or  rever- 
sion  in  fee>  make  a  feoffment  by  deed,  each 
giveth  his  estate,  viz.  lessee  for  life  his 
estate  by  livery,  and  the  fee-simple  doth 
pass  from  him  in  remainder  or  reversion,  *  yet  it 
was  agreed  that  if  the  feoffment  were  by 
word,  that  is  without  deed,  then  it  should 
be  the  feoffment  of  him  in  reversion  or  re- 
mainder, and  the  surrender  of  lessee  for  life  ; 
for  this  plain  and  sensible  reason,  that  the 
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remainder  or  reversion,  a»  such,  could  not 
pass  without  deed.  The  same  distinction 
was  taken  in  Bredon's  case,  and  in  that  case 
it  is  said,  it  seemeth  that  if  tenant  for  life, 
and  he  in  the  first  remainder  in  tail  make  a 
feoffment  by  deed,  this  is  not  a  discon* 
tinuance  nor  a  devesting  of  the  second  re- 
mainder, for  each  giveth  that  he  may  law- 
fully give ;  and  although  be  in  the  first 
remainder  die  without  issue^  the  feoffee  shall 
enjoy  the  land  during  the  life  of  the  tenant 
for  life:  then  follows  the  contrast;  but  if  a 
feoffment  be  made  by  word,  then  it  is  a  sur- 
render of  the  tenant  for  life,  and  the  feoff- 
ment of  him  in  remainder,  ut  res  magis  va^ 
leaf  quam  per  eat.  The  grounds  and  reason 
of  this  difference,  with  many  other  apposite 
cases  illustrating  the  learning  on  this  sub- 
ject, are  stated  by  Bacon  in  his  Abridgment ; 
and  when  the  estate  for  life  is,  even  by  con- 
struction, surrendered,  it  does  not  require 
any  argument  to  shew  that  the  possession 
is  no  longer  held  by  the  surrenderee  under 
the  title  of  the  tenant  for  life. 

Since  these  distinctions  had  been  so 
clearly  established  and  so  fully  settled,  by  a 
series  of  determinations,  it  is  more  than 
probable,  that  the  opinion  expressed  by 
Lord  Chief  Justice  Holt^  was  founded  on 
the  distinction  afforded  by  these  cases,  with- 
out any  intention  to  convey  an  idea,  corre- 
sponding either  in  words  or  in  sense  with 
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the  language  of  Saikeld^s  report^  or  exactly 
agreeable  to  the  distinction  to  be  collected 
from  the  terms  in  which  Carthew  has  re- 
ported, the  same  opinion.  The  allowance 
to  be  made  for  the  difficulty  of  taking  an 
accurate  account  of  every  word  which 
escapes  from  a  fluent  and  ready  speaker^ 
will  satisfy  the  mind  that  there  has  been 
some  omission  in  giving  full  force  to  all 
that  was  said  by  his  lordship.  And  when 
it  is  considered  that  the  opinion  delivered 
by  his  lordship,  was  not  immediately  re« 
levant  to  the  case  then  before  the  court, 
there  is  additional  reason  for  supposing 
that  there  was  less  attention  paid  by  the 
reporters  to  the  observations  which  are  the 
subject  of  these  remarks. 

The  Earl  of  Clanrickard^s  case  affords  an 
illustration  of  this  doctrine,  (a)  and  will  in- 
troduce the  sentiments  of  that  eminent 
lawyer.  Sir  Henry  Hobarty  on  this  subject. . 

In  that  case  a  lady  was  tenant  in  tail  with 
reversion  to  her  husband  for  life,  and  they 
joined  in  a  fine  ;  and  it  was  contended  that 
this  fine  was  a  discontinuance  by  the  tenant 
in  tail,  and  so  the  estate  for  life  did  drown 
and  extinguish  itself  in  the  fee-simple, 
granted  to  the  conusee. 

The  argument  on  the  behalf  of  the  de- 
mandant was,  that  when  the  estate-tail  de- 
■  ■  >  ■  I 
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termined,  the  demandant^s  reversion  was  to 
come  into  possession,  as  the  estate  for  life 
was  extinct,  in  the  estate  given  by  the 
fine ;  and  that  the  fine  should  not,  as 
to  the  estate  for  life,  operate  to  the  benefit 
of  the  conusees^  but  of  the  old  remainder  or 
feyersion. 

The  report  of  Sir  Henry  Hoharfs  judg- 
)xient^  by  way  of  answer  to  th^s  argument,  is 
in  these  terms : 

'*  First,  That  the  estate  for  life,  is  not  by 
that  fine,  7  Jac*  drowned  apd  extinct ;  but 
that  the  estate  in  tail,  and  for  life,  are  both 
conveyed  lawfully,  as  estates  in  being  to 
these  conusees :  so.  First-— tlie  estate  for 
life  is  not  forfeited  by  this  fine.  Secondly, 
it  is  not  involved  in  the  estate,  given  by 
the  tenant  in  tail ;  but  it  is  given  distinct- 
ly>  as  an  estate  by  itself  in  judgment  and 
by  the  force  of  law.  If  the  estate  for  life 
were  extinct  or  invalid  in  the  estate  given 
by  the  fine,  7  Jac.  it  must  be  either  by 
surrender,  forfeiture  or  confirmatimi.  By 
surrender  it  cannot  work.  Note,  that  this 
could  not  work  by  way  of  surrender,  as  in 
Bredon^s  case  it  might,  because  it  is  a  re- 
mainder following,  and  yet  it  was  not 
taken  as  a  surrender,  for  then  it  had  been 
against  the  judgment.'^ 

"  And  here  first  I  do  exceedingly  com- 
mend the  judges  that  are  curious  and  almost 
subtil,  astuti  (which  is  the  word  used  in  the 
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ProTerbs  of  Solomon  in  a  good  sense,  when 
it  is  to  a  good  end)  to  invent  reasons  and 
means  to  make  acts,  according  to  the  just 
intent  of  the  parties,  and  to  avoid  wrong 
and  injury  which  by  rigid  rules  might  be- 
wrought  out  of  the  act.  And  that  is  well 
performed  in  Bredon^s  caise^  Co.  lib.  1.  foL 
76.  Where  a  tenant  for  life  and  he  in  re- 
mainder in  tail  join  in  a  fine  {come  ceo;)  the 
tenant  in  tail  dies  without  issue,  the  conu- 
see  shall  hold  the  land,  during  the  life  of 
the  tenant  for  life.  Note  in  Bredon^s  case 
a  strange  efifect,  for  the  conusee  that  had  a 
fee  made  of  both  estateSy  as  soon  as  tenant  in 
tail  died  without  issue;  had  but  an  estate  for 
life  ;  for  there  was  no  discontinuance  nor 
change  of  the  reversion,  but  a  lawful  giving 
of  their  estates  and  no  more.  So  in  £73- 
glishe's  case  there.  There  is  no  forfeiture 
in  this  case,  because  the  tenant  for  life 
gives  not  the  fee  alone,  but  gives  only  so 
much  of  the  fee  as  he  hath,  and  joins  with 
another  in  giving  a  fee  that  hath  power  to 
give  a  fee  during  his  estate,  without  wrong 
to  any,  and  therein  differs  from  M.  I6  and 
17  Eliz.  Dyer.  339-  of  tenant  for  life,  re- 
mainder for  life,  joining  in  a  feoffment  in 
fee;  and  from  41  E.  3.  21.  of  tenant  for 
life,  making  feoffment  in  fee  to  him  in  the 
remainder  in  tail  and  his  wife.  And  if  we 
need  (as  in  Bredon^s  case)  to  avoid  discon- 
tinuance, it  was  devised,  that  the  remain- 


424  AN  MERGER. 

der  in  tail  should  be  taken  to  pass  first ;  so 
here  to  avoid  forfeiture,  the  remainder 
for  life  may  be  said  to  pass  first." 

'^  It  is  also  no   discontinuance,  because 
either  of  them  gives  their  estate  lawfully, 
and    there  is   no   necessity  to  conceive  a 
wrong  to  the  reversion,  since  a  fee  may  be 
determinable    by    operation  of  law,  as  in 
^redan's  case,  though  it  should  by  the  fine 
have  been  a  perfect  Jee,  if  there  bad  been 
such  an  one  to  give.     And  Coke  in  that  case 
collects  that  by  reason  of  that  case  if  tenant 
for  life,  and  he  in  remainder  in  tail,  make  a 
feoffment  by  deed,  this  shall  be  no  discon- 
tinuance, nor  shall  divest  the  reversion    or 
remainder   depending;     because    it    shall 
amount  but  to  a  grant  of  both  their  estates; 
and  so  it  shall  be  a  fee  determinable  upon 
both    their   estates,    and    no   absolute  fee 
from  the  one  nor  both,  whatsoever  the  word 
imports,  the  one  construction  working    by 
right,  the  other  by  wrong,  which  the  law 
will  not  admit,  if  the  other  may  by  any 
means  stand.     So  since  these  estates  might 
have   been  several  without  forfeiture,  the 
law  shall   marshal   them,  joining   accord- 
ingly.       So    that   this    way,  though    the 
tenant  in  tail  in  possession,  should  make  a 
discontinuance,  and  so  work  a  wrong,  yet 
the  grant   of  tenant  for  life  in  remainder 
might  be  lawful.      Note  my  opinion  upon 
Engiishe^s  case  hereafter*       These  things 
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standing  thus,  it  must  follow,  that  the  estate 
for  Ilk  dothnot  pass  y  drowned  in  the  taiil^  as 
giving  place  to  it.  But  it  is  true,  that 
both  the  estates  that  were  in  them  several, 
did  pass  from  both  as  distinct  authors  of  the 
new  estate,  according  to  their  measures. 
But  now  in  the  conusee  they  are  but  one 
entire  estate  made  of  two,  and  therefore 
remove  the  confusion,  as  chymists  do,  by 
extracting  and  segregating  the  simples  of  a 
compound:  as  suppose  this  conveyance 
were  upon  condition,  the  entry  shall  restore 
their  estates  as  they  were  before:  so  in 
Engiishe's  case,  (in  Bredon's  case)  the  conu-- 
see  took  two  estates,  and  from  two  givers, 
tenant  for  life,  and  an  infant  in  remainder 
by  fine.  The  conusee  now  had  but  one 
estate,  yet  upon  reversal  of  the  fine,  the 
law  restoreth  no  more  to  the  infant,  but 
the  remainder,  because  he  gave  no  more, 
yet  the  estate  for  life  was,  as  in  this  case, 
given,  confounded  in  the  fee,  and  no  for- 
feiture made  in  Englishe^s  case.  So  in  this 
case  I  hold  it  clear,  that  if  an  infant  tenant 
in  tail  in  possession,  and  he  in  remainder 
for  life  had  joined  in  a  fine,  and  the  in&nt' 
had  reversed  his  fine,  yet  the  remainder 
for  life  should  have  vested  with  the  conu- 
see. Then  again,  admit  it  should  be 
taken  as  a  discontinuance  of  the  tenant  in 
tail,  and  a  confirmation,  (which  is  the 
least)  of  the  tenant  for  life  in  reversion^ 
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who  had  that  estate  by  the  grant  of  the 

donee   hiinseif»   what  color   is  there'^  then 

that  the  donor  should  recover  the  land,  as 

long  as   that  estate  is    out,    that  himself 

gave  f     No  more  than  if  the  tenant  in  re** 

version  had  not  joined^  but  kept  his  right, 

or   released  it  to  the  discontinues     And 

therefore  put  the  case,  that  A.  donee  in  tail 

remainder  to  B.  for  life,  reversion  to  C.  in 

fee,  A.   discontinue  at   the   common  law, 

this  is  a  present  wrong  to  the  issue  in  tail, 

and  to   B.  and   C.  but  such  as  none  can 

remedy,  but  in  their  several  times :  so  that 

if  the   issue   of  A.  sue  not,  B.  cannot ;  if 

B.  sue  not,  C.  cannot  by  the  same  reason  ; 

if  B.   will    release  to  the  discontinuee,  or 

confirm  his  estate,  it  is  all  one  to  C,  for  his 

estate  or  right  is  not  thereby  anticipated, 

for  there  was  nothing  taken  from  him  but  his 

reversipn,  which  is  all  that  he  can  require/* 

''  But  if  in  Bredon^i  case,  the  tenant  fot 
life  had  surrendered  his  estate  to  the  tenant 
in  tail,  in  the  first  remainder,  who  had 
levied  the  fine  and  died  without  issue,  he 
in  the  second  remainder  might  have  pre- 
sently had  his  formedon,  though  the  tenant 
for  life  were  alive ;  for  the  estate  for  life 
was  so  drowned,  as  there  was  no  more  but 
thje  estate  in  tail,  with  the  other  remainder 
following.  So  the  difference  is,  where  the 
tenant  for  life  in  Brfidon's  case  surrenders, 
or  in  the  case  releases  to  the  tenant  in  tail 
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before  the  alienatioQ^  so  that  he  hath  all» 
and  gives  all,  one  giver^  and  one  estate 
only.  And  where  there  is  a  joining  in  the 
conveyance,  or  a  releasing  or  confirmation 
to  his  conusee,  in  which  case  it  is  clear, 
that  he  gave  but  his  own  single  estate,  and 
the  other  remains  to  be  given  by  the  pro- 
per owner/^ 

'^  But  that  that  troubles  the  judgment  in 
this  case,  I  suppose  to  be  the  book  of  9 
Hen.  7-  25.  and  the  opinion  Co.  L.  6.  70. 
Sir  Moyle  Finches  case,  That  if  donee  in 
tail  be  disseised,  and  the  donor  disseise  the 
disseisor,  and  make  a  feoffment  over,  and 
then  the  donee  re-enter  upon  the  feoffee,  he 
shall  have  but  his  first  estate-tail,  and  the 
reversion  shall  be  turned  to  the  first  dis- 
seisor, and  shall  not  remain  with  the  feoffee 
of  the  donor  ;  whereof  the  reason  is,  that 
where  the  stranger  disseiseth  the  donee, 
he  gained  by  wrong  both  the  tail  and  the 
reversion,  and  then  had  in  him  one  entire 
estate  in  fee :  now  when  the  donor  dis- 
seiseth him,  he  gains  the  estate  which  the 
disseisor  had,  which  was  entire,  and  so  his 
disseisin  cannot  divide  the  estate  as  they 
were ;  for  his  whole  estate  is  by  the  wrong 
in  the  first  disseisor,  none  having  right  of 
entry,  but  the  donee  ;  then  when  he  makes 
his  feoffment  over,  that  gives  no  estate^  but 
that  wrongful  one.  But  it  gives  away  his 
right  also  ;  not  by  granting,  but  by  drown- 
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ing  and  dying  in  the  land.  So  then  when 
the  donee  re-enters,  he  can  have  no  more 
than  his  own,  and  must  by  his  entry  re- 
store the  reversion :  the  feoflfee  cannot  hold 
the  reversion,  because  the  estate  he  had 
was  no  other  than  that  was  wrongfully  got- 
ten by  the  donor,  from  the  first  disseisor, 
and  given  to  him  ;  wherein  there  was,  in 
effect,  the  tail  of  the  donee,  and  the  rever- 
sion of  the  disseisor :  and  now  when  the 
donee  re-enters,  he  cannot  restore  the  re- 
version to  the  feoffee,  in  respect  of  the 
right,  because  it  is  utterly  annihilated  by 
the  feoffment,  which  cannot  give,  but  doth 
distinguish  (a)  it. 

*^  And  now  you  must  see  no  other  right, 
but  that  which  grows  ou^  of  the  disseisors, 
whereof  the  first  is  both  the  best  in  estate 
and  right ;  and  therefore  if  the  first  disseisor 
had  entered  upon  the  feoflfee  of  the  donor 
disseisor,  and  then  the  donee  had  enter- 
ed upon  him,  no  doubt  the  reversion  had 
been  left  in  the  first  disseisor,  and  then  the 
feoflfee  had  no  way  by  his  buried  right,  to 
recover  now,  or  after  the  death  of  the  donee 
without  issue :  so  here  diflference  appears, 
that  in  this  case  the  first  disseisor  hath  right 
to  the  whole  estate,  wherein  the  right  is 
buried,  and  so  redounds  to  his  whole  bene- 
fit :  in  the  principal  not  so  ;    for  the .  Lady 
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Frances  had  right  only  to  the  reversion  in 
fee,  after  both  the  estates  ended,  whereof 
the  one  helps  the  other. 

"  So  note,  that  the  right  doth  extinguish 
whether  it  be  by  feoffment,  release,  or  con- 
firmation, to  the  benefit  of  the  estates  then 
last  in  being,  as  of  the  first  disseisor.  Much 
more  here  of  the  discontinuee  being  now  in 
esse,  not  to  the  benefit  of  the  ancient  right, 
for  one  right  cannot  extinguish  another/^ 

The  excellence  of  his  judgment,  and  the 
illustration  it  affords  of  the  point  now  under 
discussion,  and  of  the  principles  involving 
different  learnings  connected  with  merger, 
will  supersede  the  necessity  of  an  apology 
for  the  length  at  which  this  case  is  intro- 
duced. 

In  practice  it  frequently  becomes  neces- 
sary to  consider  the  mode,  in  which  a  con- 
veyance operates,  when  the    same  is  made 
by  a  tenant  for  life,  jointly  with  the  tenant 
in-tail,  who  is  the  owner  of  the  next  im- 
mediate estate  of  inheritance,    either  with 
an  express  declaration  of  uses  to  the  tenant 
for  life,  and  to  the   tenant   in-tail  accord- 
ing to  the   extent  of  their  former  owner- 
ship ;  or  with  an  intention  not   expressed, 
that  the  uses  shall  result  to  them  agreeably 
to  the  estates  conveyed  by  them  respectively. 
In  Beckwith^s  case(a)   it  was  resolved  on 

(c)  S  Rep.  6& 
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the  broad  ground  of  general  principle,  that 
every  one  may  dispose  and  declare  the  use 
of  the  land  according  to  the  estate  which 
he  hath  in  the  land;  for  the  declaration 
and  disposition  of  the  use  doth  follow  the 
ownership  of  the  land  as  the  shadow  fol- 
loweth  the  body.  And  now  by  the  statute 
of  27  H.  8.  the  shadow  or  the  accessary 
draweth  to  it  the  body,  and  the  princi- 
pal (that  is  to  say,)  the  use  draweth  to  it 
the  estate  of  the  land,  and  therefore  in  all 
reason  the  owner  of  the  land  ought  to  limit 
the  use  ;  for  by  it  the  estate  of  the  land  is 
transferred  to  the  use  :  and  it  seems  to  be 
agreed  that  if  there  be  two  tenants^  one 
for  life,  and  the  other  in  fee,  and  they  levy 
a  fine  without  declaration  of  any  use,  the 
use  shall  be  to  them  of  the  same  estate 
as  they  had  before  in  the  land.  So  if  A. 
tenant  for  life,  and  B.  in  reversion,  or 
remainder,  levy  a  fine  generally,  the  use 
shall  be  to  A.  for  life,  the  reversion  or  re- 
mainder to  B.  in  fee,  Jbr  each  grant eth  that 
he  may  lawfully  grants  and  each  shall  have 
the  use  which  the  law  vesteth  in  him,  accord- 
ing to  the  estate  which  they  convey  over. 

And  in  the  case  of  Waker  and  Snowe  {a) 
one  point  on  which  the  court  agreed  was, 
that  if  two  persons,  of  whom  one  is  tenant 
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for  life,  with  a  remainder  to  the  other  in 
tail,  join  in  a  feoffment  to  Sir  I.  S.  and  his 
heirs,  who  suffers  a  common  recovery,  in 
which  the  tenant  in  tail  is  vouched,  this  shall 
be  intended  to  the  former  uses. 

But  they  seem  to  have  distinguished  be- 
tween the  operation  of  a  conveyance  by 
the  tenant  for  life  and  the  tenant  in  tail 
jointly,  and  a  surrender  by  the  tenant  for 
life  to  the  tenant  in  tail ;  declaring  that  no 
use  could  be  declared  to  arise  out  of  an  estate 
which  is  surrendered^  and  at  the  same  time, 
admitting  that  when  asurrender  is  made  with 
the  intention  to  enable  the  reversioner  to  do 
any  particular  act,  as  to  suffer  a  common 
recovery,  and  for  that  purpose  only,  the 
courts  will  raise  an  use  out  of  the  estates 
taken  by  the  recovery.  These  opinions 
were  expressed  in  two  resolutions  of  the 
court. 

The  third  resolution  was,  that  although 
Edward  Egerton  surrendered  his  estate  for 
life  to  Sir  John  Egerton,  by  which  thia 
estate  for  life  was  extinguished,  yet  if  the 
intent  of  the  surrender  was  only  to  enable 
Sir  John  Egerton  to  suffer  a  recovery,,  to 
bar  the  remainder  dependant  upon  the 
estate  for  life  and  the  estate-tail,  the  new 
recovery  shall  be  to  the  use  of  the  tenant 
for  life,  if  no  other  uses  can  be  shewn. 

The  fourth  resolution  was,  although 
Edward  Egerton  and  Sir  John  Egerton  joined 
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in  a  feoffment  to  the  use  of  J.  S.  and  hi» 
heirs,  and  J.  S.  suffered  a  common  recovery, 
in  which  Edward  Egerton  is  vouched,  this 
shall  be  intended  to  the  former  uses. 

There  was  an  additional  reason,  (and  it 
was  urged,)  the  recovery  was  suffered  ill 
pursuance  of  a  covenant  for  further  assth- 
ranee. 

In  the  case  of  an  actual  surrender,  the 
estate  is  clearly  extinguished,  and  cannot  be 
revived,  unless  a  condition  be  annexed  to 
the  surrender.  Therefore  it  is  apprehended 
the  use  to  the  tenant  for  life  .must  arise  out 
of  the  estate  of  the  revei;^sioner,  and  conse* 
quently  the  estate  arising  from  this  use  will 
be  affected  by  all  the  incumbrances  attach* 
ing  on  the  reversion. 

And  a  surrender  in  fitct,  has  universally 
the  effect  of  putting  an  end  to  the  right  of 
enjoyment  under  the  estate  which  is  surren- 
dered, as  far  as  the  surrender  is  valid.  Hence 
the  objection  of  Lord  Hale[a)  that  the  rea* 
son  given  in  Breden^s  case  made  against  the 
resolution.  But  it  is  evident  that  his  lord- 
ship did  not  carry  in  his  recollection  the 
distinction  taken  in  Bredon^&  case :  he  took 
notice  that  it  is  said  (Jie  remainder  in-tail 
passed  first,  and  observed  that  if  it  did,  the 
freehold  must  go   by    surrender,    and   so 
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drown  ;  while  Bredon^s  case  is  an  authority 
only  for  the  pointy  that  the  estate  for  life 
has  continuance  in  those  cases  in  which  tiie 
remainder  may  pass  as  a  remainder^  and  the 
estate  for  life  passes  as  a  continuing  estate; 
and  hence  the  difference  between  a  feoff* 
ment  from  them  by  deed^  and  a  feoifment 
without  deed. 

It  may  be  objected  that  these  cases  are 
inapplicable  to  the  learning  of  merger^  and 
prove  nothing  material  to  that  learning; 
that  the  modification  of  the  use^  in  its  (^s« 
tribution  between  the  several  owners  of  the 
ancient  estates^  is  the  consequence  of  the 
equitable  jurisdiction  by  which  uses  were 
regulated  in  their  fiduciary  state  ;  and  that 
the  same  rules  now  prevail  in  the  courts  of 
law  under  the  express  directions  of  the  sta- 
tute by  which  uses  are  transferred  into  pos* 
session.  In  these  objections,  whenever  they 
are  insisted  on^  there  will  be  considerable 
weight.  But  it  must  be  called  to  mind^ 
th^'t  the  doctrine  of  merger  may  be  rele* 
vant  to  cas^s  even  of  this  description. 
When  the  tenant  for  life  and  tenant  in  tail 
join  in  a  recovery,  it  ^s  then  true  that  the 
estate  of  the  recoveror  is  sufficiently  exten- 
sive to  support  the  different  rights  of  the 
parties  to  the  conveyance,  and  to  supply  ati 
ownership^  which  will  serve  the  uses  result- 
ing to  them,  or  declared  in  their  favor ;  but 
then  this  question  arises,  does  that  ownership 

VOL.  Ill*  FF 
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arise  solely  under  the  estafe-^tail,  as  enlarged 
into  a  fee-simple,  by  having  merged  the 
estate  for  life  ;  or  does  it  arise  partly  under 
the  estate  for  life  and  partly  under  the 
estate-tail  as  enlarged  into  a* fee-simple  f  A 
necessary  consequence  of  admitting  the 
estate  for  life  to  be  merged,  will  be,  that  the 
use  arising  or  limited  to  the  tenant  for  life, 
will  be  affected  with  the  charges  and  incum- 
bratiees  of  the  tenant  in  tail,  while  a  con- 
trary doctrine  will  support  the  right  of  the 
tenant  for  life,  to  the  extent  and  according 
to  the  manner  and  degree  of  the  former 
cywnership.  That  the  time  of  the  estate  for 
life  is  a  continuing  interest  or  not,  is  a  ques- 
tion of  law ;  and  cannot,  as  against  creditofs,^ 
&c.  be  affected  by  the  practice  or  the  rules 
of  courts  of  equity,  since  if  in  the  haAds  of 
I.  S.  the  reversion  or  remainder  was  come 
into  possession,  then  the  uses  arising  on  the 
estate  in  him,  must  be  commensurate  to  that 
estate,  partake  of  its  nature,  and  be  liable 
to  all  the  charges  with  which  it  was  affected. 
No  one  iota  of  difference  is  made  by  the  in- 
terposition of  the  equitable  jurisdiction  of 
the  court  of  equity  ;  or  the  application  of 
the  principles  of  that  court  to  uses  in  their 
present  state  ;  for  admitting  the  estate  fot 
life  to  be  merged  at  law,  and  a  stranger 
claiming  under  the  tenant  in  tail,  to  have 
gained  an  advantage  by  that  means,  the 
epurt  of  C  hancery  neither  has  or  ever  had 
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the  power  to  take  the  advantage  from  him, 
except  on  the  ground  of  fraud,  &c. 

The  doctrine  of  these  cases  may  be  ap-. 
posite  to  merger,  in  another  point  of  view; 
and  a  reference  to  the  opinions  given,  and 
distinctions  taken,  in  Treporfs  case  and  Bre-- 
don's  case  be  rendered  necessary  :   for  sup-^ 
pose  A.   tenant  for  life,   and  B.  tenant  in 
tail  to  join  in  a  lease  and  release,  or  grant, 
or  a  fine,  which  does  not  create  a  discontinu- 
ance and  such  assurance^  to  be  made  to  the 
use  of  the  tenant  for  life,  remainder  to  the 
tenant  in  tail :  will  the  estate  arising  under  the 
-use  declared  in  favor  of  A.  determine  with 
the  failure  of  the  issue  of  the  tenant  in  tail? 
or  will  it  continue  notwithstanding  the  death 
of  the  tenant  in-tail  without  issuet     From 
the  best  consideration  of  the  point,  it  seems 
the  estate  for  life  will  not  merge,  and  that, 
on  the  contrary,  it  will  be  a  continuing  in-^ 
terest,  agreeable  to  the  distinction  taken  in 
the  cases  of  Treport  and  Bredon ;  and  it  is 
observable  that  in  Beckwith^s  case  (a)  it  is 
said,  that  if  tenant  for  life  and  B.  in  reversion 
or  remainder  levy  a  fine,    the  use  shall  be 
to  A.  fdr  life,  the  reversiorn  or  remainder  iu 
fee;  and  the  reason  is,  that  each  of  them 
granteth  that  which  he  may  lawfully  grant, 
and  each  shall  have  the  use  which  the  law  vest- 
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eth  in  thtm  according  to  the  estate  which  they 
convey;  and  nothing  can  tend  more  strongly 
to  shew,  that  the  use  to  A.  for  his  own  life 
ariseth  out  of  the  estate  for  life  which  he 
himself  conveyed,  and  not  out  of  the  re- 
version, as  forming  one  entire  and  consoli- 
dated estq^te,  through  the  medium  of  the 
merger  of  the  estate  for  life. 
.  It  is  concluded,  that  there  will  not  be 
any  merger,  when  several  persons,  who  are 
the  owners  of  distinct  estates,  join  in  con- 
veying these  estates  by  one  and  the  same 
conveyance,    and   by  the  same  limitation. 

This  conclujsion,  if  allowed  to  be  right,  be- 
comes pailicularly  important  in  the  conside- 
ration of  the  effect  of  conveyances  by  te- 
nant for  life,,  jointly  with  tenant  in  tail,  or 
in  fee,  when  contingent  remainders  are  in- 
terposed between  their  estates ;  for  unless 
the  estate  for  life  ceases  to  be  a  ccmtinuing 
interest,  it  cannot  be  contended,  with  any 
appearance  of  reason,  that  the  contingent 
remainders  have  lost  the  support  of  that 
estate.  Should  it  be  said,  that  they  are  not 
destroyed,  merely  by  the  conveyance  of 
the  tenant  for  life  ;  since  that  estate  is  not 
annihilated,  but  continues  in  point  of  quan- 
tity though  it  may  be  altered  in  point  of 
quality ;  it  may  on  the  other  hand  be  ob- 
jected, that  though  the  estate  for  life  is 
continuing  to  some  purposes,  yet  it  is  blend- 
ed with  the  inheritance,  and  forms  part  of 
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that  estate  ;  gliding  an  estate,  consisting  of 
the  united  ownership,  and  that  this  upion 
of  ownership  excludes  the  intervening  con- 
tingent remainders.  And  contingent  re- 
mainders will,  it  is  apprehended,  be  de- 
stroyed by  a  conveyance  made  by  these 
parties,  (a)  It  is  agreed,  that  a  surrender 
by  the  tenant  for  life  to  the  reversioner  or 
remainder-man,  is  an  effectual  mode,  for 
barring  the  contingent  interest  support- 
ed by  that  estate.  Prudence  there- 
fore will  dictate  the  propriety  of  Jtaking  a 
surrender  from  the  tenant  for  life,  to  the 
reversioner  or  remainder-man ;  that  no 
doubt  may  be  raised  on  the  continuance  of 
the  estate  for  life,  or  any  question  arise  on 
the  construction  of  the  contingent  re- 
mainders. £ven  a  lease  and  release  by  a 
tenant  for  life  to  a  reversioner,  ai'e  consider- 
ed as  a  surrender,  and  a  surrender  avoids 
the  livery  ;  affirming  the  reversion  to  be  in 
the  person  to  whom  the  surrender  is  made^ 
and  restoring  to  him^the  freehold. 

So  when  the  same  person  has  an  estate 
for  life,  with  the  reversion  or  remainder  in 
fee,  subject  to  interposed  contingent  re- 
mainders, the  xmion  of  the  estate  of  inheri- 
tance with  the  freehold,  in  a  stranger,  though 
he  be  a  mere  releasee  to  uses,  will,  as  already 


(a)  It  is  uadefstood  there  is  a  deciaioD  on  this  poiat  by  the 
G.  B.  on  a  case  not  yet  reported. 
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observed,  cause  the  merger  of  the  freehold 
and  the  destruction  of  the  remainders  ex- 
pectant on,  and  supported  by,  that  freehold, 
as  far  as  they  depend  on  that  estate  of  freehold* 
But  the  contingent  remainders  will  not  be 
destroyed,  if  there  be  any  other  estate  of 
freehold,  by  which  they  may  be  supported. 

In  practice  it  has  been  doubted  whether 
the  concurrence  of  the  tenant  for  life,  with 
the  owner  of  the   next  vested   estate-tail 

9 

will  not  accelerate  the  right  of  possession 
under  the  estate-tail,  so  as  to  subject  the 
possession  to  the  incumbrances  of  the  te- 
nant in--tail. 

« 

In  general,  the  estate  vested  in  trustees 
for  supporting  contingent  remainders,  will 
guard  against  any  possibility  of  merger;  and 
frequent  instances  occur,  in  which  the  con-: 
tinuance  of  this  interposed  estate,  would  be 
an  answer  to  a  wife^s  title  of  dower,  by 
keeping  the  freehold  distinct  froni  the  m-^ 
heritance. 

As  a  caution  against  any  prejudice  to  the 
tenant  for  life,  from  concurring  with  the 
tenant  in  tail  in  a  recovery,  the  clause  call- 
ed the  one  hundred  thousand  pound  clause 
has  been  adopted  in  practice.  By  this 
clause,  a  condition  is  annexed  to  the  estate 
conveyed  to  the  tenant  to  the  writ  of  entry, 
stipulating  that  the  estate  should  be  void, 
unless  this  sum  should  be  paid  within  a  given 
time  (being  a  period  after  the  recovery  is 
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intended  to  be  completed;)  and  by  the  opera- 
tion of  this  condition,  the  tenant  for  life 
will  be  restored  to  his  former  estate,  unaf- 
fected by  any  of  the  incumbrances  of  the 
tenant  in  tail.  The  recovery  will  also  re- 
main in  force,  since  it  is  sufficient  that  there 
be  a  tenant  to  the  writ  of  entry  at  the  time 
.of  suffering  the  recovery,  though  that  seisin 
be  afterwards  defeated  by  a  condition,  or 
for  any  other  reason. 

Jn  this  place,  it  may  be  observed,  that  al- 
lowing to  Bredon^s  case  and  Treporfs  case, 
the  full  force  ascribed  to  them,  this  caption  is 
not  absolutely  necessary,  though  no  one  can 
question  its  prudence. 

The  like  object  with  the  hundred 
thousand  pounds  clause  may  be  attained  by 
granting  a  particular  estate  of  freehold,  as 
for  joint  lives,  and  retaining  the  reversion, 
and  adding  a  condition  to  defeat  the  estate 
which  is  conveyed  to  the  tenant  to  the  writ 
of  entry :  this  seems  the  preferable  mode, 
especially  when  there  are  any  powers  annex- 
ed to  the  estate  for  life,  and  these  powers 
are  to  be  preserved.  Little  or  no  doubt,  how- 
ever, can  exist  of  these  powers  being  reviv^ 
edy  when  the  estate  is  restored  by  the 
operation  of  the  condition  ;  and  the  creation 
of  a  particul^^r  estate  is  decidedly  to  be  pre- 
ferred when  the  ten^t  in  tail  joins  with  the 
tenant  for  life,  in  malting  a  tenant  to  the 


440  ON  MERGER. 

writ  of  entry ;  and  it  is  always  advisable 
that  he  should  join. 

It  may  also  be  obsen^ed,  that  when  no 
particular  objection  exists  against  the  tenant 
for  life  joining  in  the  voucher  in  the  reco- 
very, he  should  be  vouched :  as  this  voucher 
will  be  the  means  of  bringing  the  case  within 
the  statute  of  14  Geo.  2.  c.  20.  and  of  prov- 
ing, even  though  the  recovery  deed  should 
be  lost,  and  the  tenant  for  life  should  con- 
tinue in  possession,  so  as  to  rebut  the  pre- 
sumption of  a  surrender,  that  the  recovery 
was  duly  suffered  ;  since  there  will  be  evi- 
dence of  the  concurrence  of  the  persons, 
who  were  competent  to  suffer  the  recovery. 

We  have  seen  that  when  two  persons, 
each  having  a  several  estate,  expectant  on 
the  other,  convey  the  land  in  which  they 
have  those  estates  to  one  person  by  the 
same  conveyance,  though  the  estates  will  be 
Consolidated  and  no  longer  distinct,  yet  the 
land  may  be  held  under  this  conveyance, 
until  such  time  as  both  the  estates  would 
have  severally  determined  if  they  had  con- 
tinued in  the  tenancy  of  distinct  persons. 
It  is  otherwise  when  a  merger  takes  place. 
The  merger  of  the  particular  estate  in  the 
reversion,  causes  the  determination  of  the 
right  of  enjoyment  utider  the  particular  es- 
tate, without  respecting  the  period  to  which 
this  particular    estate  was  extended^  and 
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might  hRVe  continued  if  the  estates  had  re^ 
mained  distinct. 

In  most  instances  also  the  estates  mnst 
be  taken  at  distinct  times,  or  in  other  words 
by  distinct  acts^  in  order  that  a  merger  may 
take  place.  In  other  instances  this  doctrine 
will  not  have  effect,  because  two  estates 
are  taken  at  the  same  time  and  by  the  same 
conveyance. 

But  when  one  and  the  same  person  ha9 
several  estates,  and  of  them  one  is  in  other 
respects  qualified  to  merge,  yet  when  these 
estates  are  kept  distinct  in  him,  by  rea- 
son that  one  of  the  estates  is  privileged 
from  merger  under  the  statute  of  intails, 
or  for  the  sake  of  some  other  person  con- 
cerned in  benefit  under  a  joint-tenancy 
or  a  contingent  remainder,  there  will  be 
a  merger  when  this  person  conveys  these 
several  estates  even  by  one  conveyance,  and 
one  entire  grant.  For  as  these  estates  were 
kept  distinct,  and  exempted  from  merger 
for  a  particular  cause,  a  merger  will  take 
place  on  the  union  of  these  estates  in  ane^ 
tker  person,  or  even  in  the  same  person 
as  taking  under  a  conveyance  to  uses ; 
since  the  cause  for  exemption  from  merger 
no  longer  exists ;  and  the  rule  eessante  causd 
cessat  effectus,  is  applicable. 

By  thia  cricumstance  alone^  Symcnds  v. 
Cudmore,  and  the  cases  of  that  class,  are  to 
be     distinguished     from    Bredan^s     ease, 
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Treporfs  case,  and  the  other  cases  x>f  that 
class ;  for  in  Symonds  v.  Cudmore^  &c.  the 
same  person  had  two  estates,  and  they 
would  have  merged  if  one  of  them  had  not 
been  an  estate-tail.  Therefore  as  soon  as 
the  protection  from  the  estate-tail  ceased, 
by  the  operation  of  the  fine,  the  merger 
took  place.  In  the  other  cases  there  were 
several  persons,  and  each  of  them  had  a  dis^ 
tinct  estate,  and  they  conveyed  these  es- 
tates by  one  joint  act  to  one  person,  so  as 
to  transfer  their  several  estates. 

Though  irrelevant  to.  the  doctrine  of 
merger,  yet  as  connected  with  the  practice 
of  suffering  common  recoveries,  it  will  not 
be  without  its  utility  to  add  in  this  place, 
that  a  question  frequently  arises .  whether 
a  person  is  tenant  for  life,  or  in  tail ;  and 
if  tenant  for  life,  contingent  remainders 
are  not  limited  to  his  children.  On  suf- 
fering a  common  recovery  to  bar  the  estate^ 
tail,  if  any,  it  is  a  general  precaution  to 
create  a  term  to  prevent  the  consequences 
of  a  forfeiture,  considering  the  party  as 
tenant  for  life.  But  as  without  further  prcr 
caution  the  contingent  remainders  to  the 
children  would  be  destroyed,  and  it  may 
be  an  object  to  preserve  them,  it  is  expe- 
dient in  that  case,  and  with  a  view  of  prcr 
serving  the  right  under  these  contingent 
remainders,  to  limit  an  estate  of  freehold, 
so  as  to  protect  these  remainders  from  de- 
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struction.  For  this  purpose  the  lands 
should  be  conveyed  to  A.  to  the  use  of  B. 
for  the  joint  lives  of  A.  and  B.  to  the  in- 
tent that  he  may  be  tenant  of  the  freehold, 
and  a  common  recovery  be  suffered.  The  re- 
mainder should  be  limited  to  the  use  of  A. 
for  the  life  of  the  grantor  in  trust  for  him« 
This  estate  in  A.  will  preserve  the  contin- 
gent remainder,  and  at  the  same  time  be  a 
protection  against  a  forfeiture,  since  the 
r^ght  of  entry  will  be  in  this  trustee,  and 
if  he  enter  he  must  hold,  in  trust  for  the 
person  suffering  the  recovery.  This  sub- 
ject, it  willbe  remembered,  is  examined  and 
fully  discussed^  and  the  appropriate  forms 
?ire  given  in  the  second  volume. 

It  remains  to  be  added,  under  this  head, 
that  the  case  of  Major  v.  Talbot^  {a)  may, 
9.t  first  view,  seem  to  militate  against  some 
of  these  distinctions ;  since  according  to 
the  cited  cases,  the  plaintiff  held  the  pos- 
session, and  had  the  cause  of  action  in 
right  of  the  wife,  while  he  brought  the 
action  as  assignee  of  the  husband;  but 
when  the  court  treated  the  wife's  life-estate 
as  merged,  they  meant  nothing  more  than 
united  to,  and  cpn3olidated  with,  the  inhe- 
ritanoe. 

The  true  ground  of  the  judgment  is  in 


(a)  Cro.  Car.  285.  Sir  W.  Jones,  305. 
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Croke,  **  that  the  action  was  well  brought, 
''  being  brought  by  the  assignee  of  him 
'^  who  hath  the  inheritance^  and  so  no 
'^  prejudice  to  any  ;  and  the  estate  for  life 
'^  being  transferred  with  the  fee,  is  there- 
^'  by  drowned  and  confounded;  so  as  he 
^^  being  assignee  of  the  whole  estate,  and 
«  shewing  all  the  matter  is  good  enough  •/' 
not  that  the  action  was  in  the  most  approv- 
ed form  ;  but  in  a  form  which  on  the 
pleadings  at  large  was  sufficient,  since  he 
has  shewn  his  title  as  assignee  of  the  wife 
as  well  as  of  the  husband. 

And  according  to  Sir  William  Joneses  re- 
port, the  judges  agreed  that  each  passed 
his  own  estate  to  the  grantee  ;  but  he  adds 
that  which  perplexes  the  decision,  namely, 
^'  and  in  regard  to  strangers  who  are  to 
receive  prejudice,  the  estate  of  the  wife 
continues ;  so  that  if  any  rent-chswge  or 
**  other  charge  was  made  by  her,  the  gran- 
tee should  hold  this  charged  during  the 
life  of  the  wife :  but  in  truth  the  parti- 
cular estate  was  merged  in  the  rever- 
*^  sion  in  fee.  But  then,^^  it  is  added,  "  this 
**  is  no  prejudice  to  the  lessee  for  years, 
"  for  he  is  subject  to  a  covenant  as  well 
"  after  the  determination  of  the  estate  of 
**  the  wife,  as  in  her  life/^ 

On  this  decision  it  is  also  observable  that 
the  estate  was  drowned  and  confounded,  as 
far    as    it    had    been  a  distinct    estate ; 
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although  it  was  continuing  in  point  of  title : 
for  after  the  husband  and  wife  bad  conveyed 
to  a  third  person,  there  ceased  to  be  any 
existence  of  the  freehold  distinct  and  se- 
parate from  the  inheritance. 

Eustace^s{a)  case  is  also  to  be  remembered 
as  belonging  to  this  divisiolf,  in  application 
to  persons  being  joint-tenants  for  life,  and 
transferring  their  estate  under  a  grant  by 
them  jointly. 


(a)  Snpra. 
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^JHAP.  XIV. 


In  this,  the  concluding  chapter,  tte  to  he 

considered, 

I 

First,  The  Manner  in  which  the  Doctrine 
affects  the  Party  himself  whose  Estate  is 
merged  ; 

Secondly  J  The  Situation  in  which  it  leaves 
other  Persons  who  have  any  Claims  on  the 
Estate  which  is  merged,  or  any  Interests 
derived  out  of  that  Estate  ; 

Thirdly y  The  Effect  which  it  produces  on  the 
Estate,,  in  which  the  Merger  takes  place* 

As  to  the  first  head.  The  doctrine  of 
merger  may  be  injurious  to  the  person  in 
whose  estate  in  reversion  or  remainder  a 
prior  estate  becomes  merged  or  absorbed- 
It  has  been  shewn  that  in  his  character  of  a 
trustee  this  person  may  be  protected  by  a 
court  of  equity,  from  the  effect  and  con- 
sequences of  the  merger ;  but  unless  he  caij 
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derive  a  protection,  from  this  or  from  some 
other  source,  he  may,  by  reason  of  the 
merger,  be  subjected  to  a  lease  operating 
by  interesse  termini^  to  a  charge,  or  to  a  judg^ 
ment,  as  a  present  and  immediate  incum*^ 
brance,  affecting  the  possession :  while, 
without  the  merger,  such  lease,  judgment, 
&c-  would  not  have  attached  on  the  posses- 
sion, until  the  prior  estate  had  determined 
by  effluxion  of  time. 

An  actual  interposed  term,  as  has  already 
and  frequently  beenshewn,  would  have  kept 
the  freehold  and  inheritance,  though  united, 
so  fetr  distinct,  that  the  term  would  not  be- 
come an  estate  in  possession  until  the  par- 
ticular estate  of  freehold  was  determined 
in  point  of  title,  and  by  way  of  effluxion 
of  time. 

Secondly,  Notwithstanding  the  merger 
of  the  particular  estate,  persons  who  have 
interests  affecting  the  estate  which  is 
merged,  will  be  left  in  the  same  condition 
in  point  of  benefit,  as  if  no  merger  had 
taken  place.  Therefore  if  tenant  for  life 
has  made  a  lease,  or  has  granted  a  rent- 
charge,  or  confessed  a  judgment,  such 
lease,  rent^  or  judgment  will  remain  in  force, 
and  affect  the  land  during  the  period  of  the 
estate  which  is  merged  ;  in  like  manner, 
as  if  that  estate  had  continuance,  exempt 
from  the  learning  of  the  merger. 

For   the  purpose    of  these  estates,  the 
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particular  estate  though  merged  has  coin 
tinuance  in  point  of  title,  {a)  although  it  is 
merged  in  point  of  law.  It  would  not  be 
consistent  with  the  principles  of  justice,  or 
with  the  fundamental  rules  of  law,  which 
indeed  are  founded  on  justice,  that  a  nian 
should  by  his  own  act,  dischai^e  himself 
from  his  own  lease  or  other  incumbrance. 
A  person  having  such  derivative  interest, 
may  be  benefited,  although  he  cannot  be 
prejudiced  by  the  merger  of  the  estate  out 
of  which  his  interest  is  derived^  or  on  which 
it  is  dependent.  Therefore,  when  a  tenant 
£or  life  makes  a  lease  for  years  at  a  rent,  and 
the  estate  for  life  becomes  merged ;  so  thai 
the  relation  of  landlord  and  tenant  ceues 
as  between  the  parties ;  the  reraedy^^for  the 
rent  and  for  covenants  annexed  to  the  rever« 
sion,  will  cease  with  the  reversion  to  which 
the  rent  and  covenants  were  annexed  and 
incident.(6)  Nor  does  this  doctrine  impugn 
the  maxim,  that  cessante  statu  primitivo 
cessat  derivativus.  This  rule  merely  expres- 
ses that  the  derivative  interest  cannot  be  of 
longer  continuance,  than  the  estate  out  of 
which  that  interest  is  derived.  Nor  does  the 
maxim  mean  to  convey  the  idea  that  the 


(a)  1  Inst.  338. 

{h)  Lord  Treasurer  v.  Baron,  Moor.  04.  Webb  r.  Rusiell* 
3  Term  Rep.  393.  Stokes  v.  Russel,  3  Term  Rep.  678.  At 
IQ  snrrenden,  P«rk.  g  628. 
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derivative  interest,  may  be  impeached  by 
its  author.  •  That  it  should  be  impeached 
would  be  contrary  to  the  maxim,  that  no 
man  shall  derogate  from  his  axon  act ;  and  of 
the  principle,  which  is  one  of  the  funda* 
mental  rules  of  title,  that  quod  meum  est,  sine 
facto  vel .  defecto  meo  amitti  vel  in  alienum 
transferri  non  potest,  {a) 

.In  Ar chefs  case  [b)  a  tenant  for  life  had 
made  a  feoffment,  which  was  treated  as  a 
forfeiture  of  his  estate  for  life.  And  Lord 
Coke  makes  this  observation  "  Note,  reader/* 
after  the.  feoffment,  the  estate  for  life,  to 
some  purpose,  had  continuance;  for  all 
leases,  charges,  &c.  made  by  the  tenant  for 
life,  shall  stand  during  his  life;  but  the 
estate  is  supposed  to  continue  as  to  those 
only  who  claim  by  the  tenant  for  life, 
before  the  forfeiture ;  but  as  to  all  others, 
who  do  not  claim  by  the  tenant  for  life 
himself,  the  particular  estate  is  determined : 
also  in  Coke  on  Litt.  the  rule  applicable  to 
surrenders,  and  which  is  equally  applicable 
to  merger,  is  with  the  appropriate  distinc- 
tions,  stated  in  these  terms. 

"  But  herein  are  two  diversities  worthy 
^'  of  observation,  (c)  The  first  is,  that 
*^  having  regard  to  the  parties  to  the  sur- 


(a)  8  Rep.  02. 

<i)  1  Rep.  66.  b.  see  a\^,  Cro.  Car,  101. 

(c)  1  Inst.  338.  b. 

VOL.  III.  GO 
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*^  render,  the  estate  is  absolutely  drowned.^ 
But  having  regard  to  strangers,  who 
were  not  parties  or  privies  thereunto, 
lest  by  a  voluntary  surrender  they  may 
receive  prejudice^  touching  any  rights 
or  interests  they  had  before  the  surren- 
*•  der,  the  estate  surrendered  hath,  in  con- 
'^  sideration  of  law  a  continuance*  A^  if 
a  reversion  be  granted  with  warranty 
and  tenant  for  life  surrender,  the  grantee 
'^  shall  not  have  execution  in  value  against 
^'  the  grantor,  who  is  a  stranger  during  the 
'^  life  of  tenant  for  life ;  for  this  surrender 
shall  work  no  prejudice  to  the  grantor 
who  is  a  stranger. 
^'  So  if  tenant  for  life,  .surrender  to  him 
^  in  reversion,  beii^  within  age,  he  shall 
not  have  his  age  ;  for  that  should  bes 
prejudice  to  a  stranger,  who  is  to  become 
^^  demandant  in  a  real  action*  If  tenant 
for  life  grant  a  rent-K^harge,  and  after  sur- 
render, yet  the  rent  remaineth,  for  to 
*'  that  purpose  be  cometh  in  under  the 
^^  charge  causd  qua  supra,  (a) 

**  If  a  bishop  be  seised  of  a  rent-chai^ 
"  in  fee,  the  tenant  of  the  land  enfeoff  the 
"  bishop  and  his  successors,  the  lord  enter 
^^  for  the  mortmain,  he  [the  lord]  shall  hold 


<6 


{a)  Though  the  point  is  correct,  the  reasoDiOg  it  nit  so ; 
for  the  grantee  of  the  rent  eanaot  cb^ge  the   sarreikleree  a^ 
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"  it  discharged  of  the  rent ;  for  the  entry 
•^  for  the  mortlnain  affirmeth  the  alien- 
*•  ation  in  mortmain^  and  the  lord  claimeth 
'^  under  his  estate ;  but  if  tenant  for  life 
grant  a  rent  in  fee,  and  after  enfeoiF  the 
grantee,  and  the  lessor  enter  for  the  for- 
'*  feiture,  the  rent  is  revived ;  for  the  lessor 
"  doth  claim  above  the  feoffment-  But  if 
I  grant  the  reversion  of  my  tenant  for 
life  to  another  for  term  of  his  life,  and 
tenant  for  life  attorn,  now  is  the  waste 
"  of  tenant  for  life  dispiinishable ;  after- 
wards I  release  to  the  grantee  for  life,  and 
his  hdrs^  or  grant  the  reversion  to  him 
and  his  heirs  ;  tiow  albeit,  the  tenant  for 
*'  life  be  a  sti-anget  to  it,  yet  because  he 
attorned  to  the  grantee  for  life,  the  estate 
for  life  which  the  grantee  had,  shall  have 
lio  continuance  in  the  eye  of  the  \kw  Bi 
to  him,  but  he  shall  be  punished  for 
**  waste  done  afterward/^ 

*'  The  second  diversity (/)j)  is  that  for  the 
henejit  of  any  stranger,  the  estate  for  life 
is  absolutely  determined.  As  if  he  in  the  re- 
version make  a  lease  for  years,  or  grant  a 
rent-charge,  £rc.  and  th^  the  lessee  foi^ 
life  surrender,  the  lea^e  or  rent  shall 
'^  commence  maintenant.  So  in  the  case  of 
^*  Littleton  ftrsty  bet  Ween  the  lessee    and 


(a)  2Bul9t.r.  42. 
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"  the  second  husband,  the  estate  for  life  is 
"  determined;  and  secondly,  for  the  bene- 
"  fit  of  the  issue  it  shall  be  so  adjudged  in 
*^  law.  Here  note  a  diversity  when  it  is 
"  to  the  prejudice  of  a  stranger^  and  when 
"  it  is  for  his  benefit.'^ 

Lord  Coke  again  adds,  '^  If  a  man  maketh  a 
**  lease  to  A.  for  life,  reserving  a  rent  of 
forty  shillings  to  him  and  his  heirs,  the 
remainder  to  B.  for  life.  The  lessor  grant 
"  the  reversion  in  fee  to  B.  A.  attorns.  A. 
shall  not  have  the  rent,  for  although  the 
fee-simple  do  drown  the  remainder  for 
life  between  them,  yet  as  to  a  stranger, 
"  it  is  in  esse\  and  therefore  B.  shall  not 
*'  have  the  rent,  but  his  heir  shall  have  it.^* 
This  last  proposition  shews,  that  when  the 
estate  of  B.  for  his  life  is  determined  by 
effluxion  of  time,  the  rent  shall  be  payable 
according  to  the  effect  of  the  original  reser- 
vation, for  by  the  grant  of  the  remainder 
for  life,  the  rent  was  suspended  for  the 
period  of  the  life. 

Under  the  same  principle,  the  rights  of 
ex|srci$iug  powers  of  leasing,  and  of  cutting 
timber^  cannot  be  accelerated  to  the  pre- 
judice of  persons  who  have  opposing  in-* 
terests. 
So  in   Sir  Edward  Peto  v.   Pemberton^{a) 


(•)  Cro«  Car.  101. 
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where  the  grantee  of  a  rent-charge  for  life, 
accepted  a  term  of  years,  which  suspended 
the  rent,  and  then  surrendered  the  lease,  it 
was  held,  that  on  the  surrender,  the  rent 
was  revived.  For  the  court  added,  *'  by 
*^  the  surrender  and  agreement  of  the  par- 
"  ties,  the  lease  is  absolutely  determined, 
*'  and  not  in  esse^  and  none  of  them  can  say 
"  it  is  in  esse  ;  but  a  stranger  who  is  to  have 
^*  benefit  thereby,  may  well  say  it  is  m  esse 
^^  as  to  him ;  but  quoad  the  lessor  and  les- 
'^  see,  it  is  determined,  and  the  possession 
"  and  interest  is  in  him  without  entry." 

So  in  Lee^s  case,(a)  the  interest  of  the  per- 
son entitled  under  the  executory  bequest,  re- 
mained in  full  operation,  notwithstanding 
the  merger  of  the  estate,  as  far  as  it  was  vested 
in  the  person  intitled  subject  to  this  exe- 
cutory bequest. 

In  short,  all  the  cases  prdve  that  a  stranger 
cannot  be  prejudiced  by  the  merger.  We 
must,  however,  except  the  case  of  creditors 
as  between  them  and  executors  and  admini- 
strators. Even  in  this  instance(6)  a  distinction 
must  be  made  between  the  rules  of  law  and 
of  equity,  as  will  be  more  fully  shewn  under 
the  appropriate  head.  After  merger  the  term 
will  no  longer  be  assets  at  law,  which  can 


(a)  3  Leo.  110. 
(»)  Moor  54. 
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be  followed  by  execution  at  the  suit  of  the 
creditors.  The  legal  remedy  of  the  creditors 
will  be  against  the  ei^ecutors  and  admini- 
strators personally  for  a  devastavit.  Yet  in 
equity y  while  the  executor  or  adpiinistrator, 
or  any  person  claiming  gs  a  volunteer  under 
him^  retains  the  inheritance  or  other  estate 
in  which  the  merger  has  taken  place,  a 
court  of  equity  would,  in  all  probability, 
relieve  the  creditors.  As  the  executor  has 
the  power  of  alienation  of  the  term  of  his 
testator ;  also  as  a  husband  who  has  a  term 
in  right  of  his  wife  as  executrix,  has  a  power 
of  alienation  over  that  term,  there  is  a 
devastavit;  and  the  term  cannot  be  followed 
at  law^  In  other  instances  of  merger,  and 
in  all  cases  of  surrender,  the  charge  remains 
on  the  land  specifically  the  same  as  if  no 
merger  or  surrender  had  taken  place. 

The  general  conclusion  to  be  drawn  is, 
that  though  the  particular  estate  becomes 
merged,  yet  all  estates  derived  out  of  that 
estate,  and  all  charges  imposed  on  the  same 
estate,  and  all  interests  created  out  of  it  by 
the  person  who  was,  at  any  time,  the  owner 
thereof,  shall  have  continuance,  notwith-^ 
standing  the  merger  of  tlie  estate,  on  which 
the  incumbrances  were  charged,  or  out  of 
which  they  were  created  ;  in  like  manner  as 
if  the  particular  estate  had  continued. 

An  exception  to  this  doctrine  is  found  in 
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a  note  in  a  case  in  McK)r.(a)  ^^  A  woman 
**  tenant  in  tail,  made  a  lease  for  years  not 
"  warranted  by  the  statute  of  Hen.  8. ;  then 
^'  she  took  husband  and  died.  The  husband 
"  being  tenant  by  the  curtesy,  surrendered 
^^  to  the  issue ;  and  it  was  held  that  the 
*^  issue  may  avoid  the  lease  in  the  life--time 
'^  of  the  husband,  and  yet  the  lease  was 
'^  good  as  against  him/' 

But  as  the  doctrine  is  against  first 
principle,  it  is  at  least  questionable ;  Lord 
Coke  has,  it  is  believed,  expressed  a  con- 
4;raiy  opinion:  but  the  passage  which  con- 
tains his  opinion  has  not  been  found  after  a 
diligent  research. 

3dly,  The  effect  of  the  merger  on  the 
estate  in  which  the  merger  takes  place,  is 
to  subject  the  reversion  or  remainder,  thus 
accelerated,  to  all  those  burdens  and  conse- 
quences, which  would  have  attached  on  that 
estate(6)  in  case  the  prior  estate  had  not  ex- 
isted, and  in  the  same  order  or  series  of 
time,  as  if  that  estate  were  determined. 
Thus  the  possession  will  be  chargeable  dur- 
ing the  period  appointed  for  the  continu- 
ance of  the  particular  estate,  with  all  the 
incumbrances  which  affected  that  estate; 


(a)  Mo^T  8.  Con.  Dig.  Eitttes  B.  32. 

(6)  SymoDdB  v.  Cndmore,  4  Mod.  1.   1  Inst.   132.  338.  b. 
Perk.  9«  62,  63.  Sbelboroe  v.  Blddulph,  4  Bro.  P8r.  Cas.  fM. 
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and  also  (by  way  of  acceleration)  with  tlie 
incumbrances  which  attached  on  the  rever- 
sion or  remainder  as  thus  accelerated. 

Thus  in  Errington  v.  Errington{a)  it  was 
said  by  Doddridge,  *'  if  tenant  for  life 
*^  grants  a  rent-charge,  and  he  in  reversion 
"  also  grants  a  rent-charge,  the  tenant  sur- 
"  renders  to  the  reversioner,  the  land  shall 
"  now  be  presently  charged  with  two  rents;" 
and  Co^e,  Chief  Justice,  agreed  the  same  to 
be  so ;  and  with  reference  to  an  estate 
merged,  the  chief  justice  admitted,  that 
the  merged  estate  should  have  continuance 
against  all  strangers :  and  Doddridge  added, 
'^  true  it  is,  that  as  against  all  strangers 
*^  which  do  not  claim  under  him,  it  shall 
"  have  continuance,  but  not  against 
''  others.'' 


These  three  divisions,  and  the  general 
observations  introduced  under  these  divi^ 
sions  will  be  exemplified,  and  further  illus-* 
trated  by  a  review  of  the  law  of  merger  as 
applicable  to  persons  in  different  relative 
situations. 


The  remaining  part  of  this  work  will  be 


^b^MMsan^Mitai 


(a)  2  Balstr.  42. 
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employed  in  a  short  examination  by  way  of 
summary,  of  the  general  principles,  and 
some  of  the  leading  points  of  law  applica- 
ble to  those  thirty  different  heads  which,  in 
a  former  page,  were  proposed  for  exami- 
nation. 

And  first. 

As  to  \first  and  second  mortgagees. — The 
general  rule  of  law,  and  of  equity  as  adopt- 
ing the  law  (for  mquitus  sequitur  legem)  is 
qui  prior  est  tempore,  potior  est  jure ;  in 
other  terms,  each  claimant  shall  be  pre- 
ferred, and  succeed  according  to  the  prio^* 
rity  of  his  title.  So  that  the  first  estate, 
however  created,  whether  in  order  of  time, 
or  through  the  exercise  -  of  a  power  over- 
reaching other  estates,  shall  prevail  against 
the  second  estate,  .and  so  on  in  progression 
according  to  the  priority  of  each  estate. 
•  Also  the  elder  title  shall  be  preferred  to 
the  puisne,  inferior  or  secondary  title.  Hence 
the  law  of  remitter.  This  is  a  rule  of  prio^ 
rity  and  posteriority  of  title;  as  distinguished 
from  the  priority  and  posteriority  of  estates 
derived  under  the  same  title. 

From  the  rule  qtii  prior  est  tempore,  &c, 
the  utility  and  the  advantage  on  the  one 
hand,  and  in  practice,  the  anxiety  of  ob- 
taining the  estate  which  confers  a  right  to 
the  possession  of  the  lands  mainly  de- 
pend. 

In  general  a  term  of  years^  most  com« 


1 
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monly  an  attendant  term  of  years^  and  some* 
times  an  estate  of  freehold,  is  of  this  de- 
scription. 

Whatever  may  be  the  estate  which  con- 
fers this  right,  it  is  of  the  first  import- 
ance^  and  therefore  of  anxious  solicitude 
with  conveyancers^  to  obtain  the  comiqand 
and  controul  of  that  estate.  Hence  the 
practice,  carried  in  modern  times  to  severe 
strictness,  of  requiring  that  terms  which 
are  outstanding,  and  which  in  point  of 
&ct,  or  as  in  the  instance  of  ternis  created 
under  powers,  by  construction  of  law,  are 
attendant  on  the  inheritance,  should  be 
assigned  to  attend  the  inheritance  on 
every  alienation,  by  way  of  sale,  or  of 
mortgage ;  and  especially  oji  mortgages. 

On  sales  these  assignments  are  required 
to  guard  against  prior  dormant  incum^ 
brances. 

On  mortgages  they  are  required  as  well 
to  guard  against  future  incumbrances,  as 
to  protect  against  dormant  incumbrances 
previously  created. 

Over  a  mortgagee  a  purchaser  has  the 
advantage,  when  he  is  put  into  the  posses- 
sion, or  into  the  receipt  of  th&  rents ;  for 
then  there  is  a  notoriety  of  title,  and  this 
notoriety  is  constructive  notice  against 
future  incumbrances. 

Persons  who  buy  reversions  or  reqiainf- 
derst  and  who  do  not   obtain  possesaion 


of  the  laijd,  por  reqeipt  of  the  rents,  are  not 
m  this  fortunate  condition*  They  stand 
on  a  par,  and  nearly,  indeed  lyhoUy,  on 
the  like  footing  with  n^)rtg9gees.  While 
the  general  rule  of  ^ui  prior  eft  tempore  is 
allowed  and  followed  at  law,  there  is  ano- 
ther, and  predominant  rule  of  courts  of 
equity,  which  treats  purchasers  for  a  valuable 
consideration^  and  without  notice,  as  exempt 
from  the  jurisdiction  of  that  court. 

Courts  of  equity  allow  a^d  act  o^  the 
rule  qui  prior  est  tempore;  as  a  rule  of 
law,  not  to  be  altered  or  controlled  by 
a  court  of  equity.  Th^y  leave  the 
equitable  rights  in  their  subordinate  con- 
dition, so  as  to  make  all  equities  equal, 
and  leave  with  the  person  who  has  gaiued 
the  legal  title^^  the  full  benefit  of  that 
title.  So  that  the  legal  estate,  and  equal 
equity,  will  prevail  over  another  equity, 
though  that  equity  be,  as  between  equita- 
ble owners,  the  prior  or  preferable  title. 
To  illustrate  these  observations  A-  ^d  B. 
are  successive  mortgage^Sj  either  of  an 
equitable  interest  or  of  a  le^l  estate ;  sub^- 
ject  to  prior  terms,  &c.  |n  the  creation 
of  these  mortgages,  each  has  obtained 
a  title  to  be  preferred  even  in  equity 
according  to  the  order  of  the  date  of  his 
security. 

But  let  the  second  mortgagee  obtain  a 
legal  estate,  which  confers  the  right  tp  the. 
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possession,  and  be  capable  of  supporting 
the  plea,  that  he  is  a  purchaser  for  a  valua- 
ble consideration  without  notice  of  the 
prior  equity  before  the  conveyance  to  him, 
and  also  before  he  had  paid  the  price  of 
his  purchase  ;  and  he  as  a  purchaser  for  a 
valuable  consideration,  and  without  notice, 
may  shield  his  title  and  protect  himself 
from  prior  incumbrances. 

Notice  of  the  prior  incumbrance,  either 
before  the  acceptance  of  the  equitable 
title,  or  before  payment  of  the  price,  would 
put  it  out  of  the  power  of  the  party  to 
avail  himself  of  the  benefit  of  this  plea. 

The  cases  on  this  subject  with  their 
ducidation,  principles,  &c,  are  collected  in 
Mr.  PowelPs  work  on  mortgages. 

It  is  not  the  object  of  this  treatise  to 
give  a  comprehensive  or  detailed  view  of 
this  rule.  All  that  is  necessary  or  propos- 
ed is  to  shew  the  influence  of  the  law  of 
merger. 

As  an  attendant  term,  or  some  other 
legal  estate  is  the  cause  of  protection  from 
the  prior  charge,  it  is  of  the  first  import- 
ance to  keep  this  term  or  other  estate, 
on  foot,  or  in  other  words  exempt  from 
the  influence  and  learning  on  merger:  for 
should  the  term  which  affords  the  protection 
become  merged,  then  rents,  debts,  judg- 
ments, and  other  like  incumbrances,  against 
which  the  term  was  a  protection,  might 
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be  enforced  againt  the  inheritance,  as  ac- 
celerated into  possession  by  the  merger. 

Hence  the  anxiety,  to  obtain  the  elder 
of  the  terms  or  other  legal  estates,  and 
also  to  adopt  those  cautions  of  assignment 
of  the  first  term  to  one  trustee,  and  the 
second  term  to  another  t]^stee,  or  of  the 
first  and  third  terms  to  one  trustee,  and 
the  second  and  fourth  terms  to  another 
trustee ;  or  the  creation  of  a  new  term  by 
way  of  underlease  ;  which  at  once  displays 
the  anxiety  and  the  advantage  of  having 
the  command  of  the  prior  legal  estate. 

By  superior  diligence,  in  obtaining  the 
legal  estate,  a  second  mortgagee  often  ob- 
tains a  preference  over  a  first  mortgagee ; 
and  this  priority  may  be  gained  even  while 
a  suit  is  depending  in  Chancery  to  settle 
the  priori  ties,  (a) 

Let  it  also  be  remembered  that  priority 
depends  more  on  the  state  of  the  title  than 
on  dates.  For  this  reason  a  term  created 
under  a  power  may,  in  point  of  title,  be 
prior  to  a  term  created  by  a  settlement,  but 
postponed  by  the  exercise  of  a  power,  to 
when  the  term  created  by  the  settlement^ 
must  give  precedence  to  the  term  created 
under  the  power. 

Enclosure  acts,    &c.    &c.    give  similar 

(a)  Robinson  v.  Davison,  1  Bro.  C.  C.  63« 
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prioritietf^    6Ter    tetms    of  elder  date  iii 
point  of  creation. 

This  is  an  ample  field  for  obsenration  ; 
but  it  would  be  equally  ungenerous  and 
unjust  to  treat  of  this  subject  at  large, 
while  other  works  contain  a  very  full  and 
satisfactory  discussion  of  the  subject.  For- 
merly it  Was  considered  that  a  term  once 
assigned  to  attend  the  inheritance  might  be 
safely  permitted  to  refflain  in  the  trustee  of 
that  term,  without  any  further  assignment  of 
the  term.  It  was  supposed  that  a  terra  once 
assigned  to  attend  th^  inheritance,  woiild 
always  attend  the  inheritance,  as  depend- 
ing oft  the  title  to  which  this  assignment 
Was  annexed ;  or  at  all  events  that  a  decla^ 
ration  by  the  reeersioner  without  the  con- 
currence of  the  trustee,  that  the  term 
should  be  attendant,  would  supersede  the 
necessity  of  an  actual  assigi^metit. 

As  the  writer  of  these  obsertatJofiS  wad 
one  at  least,  of  those  who  introduced  the 
practice  of  insisting  oft  the  aetual  assigft-* 
ment  of  terms,  as  preferable  to  a  declara^ 
tion  of  a  trust  of  teriftS  alTeSidy  assigned ; 
and  as  the  oirfy  Safe  aftd  seciare  practice, 
he  will  add  the  reasoning  by  whSch  he  trds 
influenced. 

A  term  assigned  for  the  be^tefit  of  a  pur- 
chaser or  mortgagee  is  a  shield  in  his  hands. 
Suflfered  to  be  outstanding  it  may  be  used 
as  a  weapon  against  him.    Arid  a  purchaser 
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cannot  safely  dispense  with  an  assignmient 
of  the  elder  of  the  terms.  It  is  the  sheet 
anchor  of  the  title.  While  this  term  shall 
be  outstanding,  little  or  no  advantage  can  be 
expected  from  puisne  terms*  Any  person 
claiming  an  intermediate  charge^  and  ob^ 
taining  an  assignment  of  the  prior  term, 
may  impeach  the  title  of  the  purchaser. 
Besides,  future  purchasers  wssy  require  an 
assignment  of  this  term.  Without  it  the 
title  will  not  be  marketable ;  and  when  the 
deeds  are  not  to  be  delivered  to  the  pur-* 
chaser,  there  is  an  additional  reask>n  i&t  re« 
quiring  an  assignmfcnt  of  the  term^ 

ThQ  trusts  expressly  declared  of  the 
term  when  assigned  to  akteaod  the  infaeri-^ 
tance,  give  the  priority.  Till  assignment 
without  notice  of  prior  incumbrances,  the 
trustee  will  be  a  trustee  for  the  several  in- 
cumbrances, if  any,  and  for  the  purchasers 
ticcording  to  the  priority  in  time  of  their 
claims.  By  taking  an  assignment  of  this 
term  to  a  trustee  for  the  purchaser,  the 
priority  will  be  changed  ;  and  the  purchaser 
will  be  protected  from  any  incumbrances^ 
subsequent  to  the  creation  of  the  term, 
and  prior  to  the  purchase,  provided  he  has 
not  any  notice  of  these  incumbrances. 
This  is  peculiarly  the  advantage  of  taking 
an  actual  assignment  of  the  eldest  subsist- 
ing term.  It  is  an  advantage  which  a  pur- . 
chaser  should  never  forego  when  an  assign- 
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ment  can  l>e  obtained  without  considerable 
diflSculty,  especially  when  the  title  deeds 
are  not  to  accompany  the  purchase. 

In  general,  terms  should  be  assigned  by  a 
sepamte  and  distinct  deed.  It  is  frequently 
found  inconvenient  to  have  the  ebcistence 
of  ternxs^  disclosed  by'  the  deed  conveying 
the  inheritance ;  and  even  to  have  the  crea- 
tion of  different  terms  disclosed  by  the 
same  instrument.  . 

It  is  also  to  be  observed  that  a  term  un- 
less actually  assigned  to  attend  the  inheri- 
tance ibr  the  benefit  of  a  purchaser^  cannot 
be  used  by  such  purchaser  as  a  protection 
against  the  dower  of  the  wife  of  the  person 
from  whom  he  purchases,  or  under  whom 
his  title  is  derived,  {a) 

(a)  Maandrdl  ▼•  Maundrell,  10  Ve8.  J.246« 
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Stlly,    As  to  Bankrupts. 

To  persons  in  trade  it  is  of  great  benefit 
to  have  an  attendant  term  in  their  title, 
and  of  consequence  carefully  to  guard  against 
the  merger  of  such  term ;  for  it  is  fully 
settled  that  a  purchaser  from  a  bankrupt, 
who  takes  the  assignment  of  an  attendant 
term  or  other  legal  estate,  may  protect 
himself  against  the  consequences  of  the 
bankruptcy,  if  he  be  ^  purchaser  for  a 
valuable  consideration,  and  without  notice 
of  the  bankruptcy :  and  the  term  or  other 
legal  estate,  was  not  in  the  bankrupt  at  anj 
time  subsequent  to  the  bankruptcy,  {a) 

In  this  place,  and  as  connected  with  this 
and  the  former  head,  [b)  it  may  be  proper 
to  observe  that  an  attendant  term  will  not 
protect  against  the  demands  of  the  crown. 
The  decision  on  this  point  was  contrary 
to  the  prevailing  opinion  of  the  profession ; 
an  opinion  which  had  long  regulated  their 
practice.  And  though  the  law  on  this  point 
may  be  considered  as  settled,  yet  it  is 
founded  on  a  nicety,  and  on  a  principle, 
not  easily  reconcileable  to  the  mind  of 
those  who  consider  pnrchasei^s  for  a  valua- 
ble consideration  and  without  notice,  to 
be  placed  beyond  the  power  of  the  courts. 


[a)  De  Gols  v.  Ward.  Cut.  Temp.  Titlb.  e& 
(6)  The  King  v.  Joha  Smith,  Mvr.  2. 1604» 

VOL.  III.  HH 
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to   take  from  them'  the  advantage  of  any 
legal  estate,  they  may  have  obtained. 

To  support  the  decision  in  the  case  of 
the  King  v.  John  Smith,  it  is  necessary  to 
contend  that  the  crown  may  follow  the 
trust  or  equity  of  the  term  as  part  of  the 
inheritance,  by  its  execution  in  the  same 
tnanner,  as  if  no  assignment  had  been  made. 

It  is  impossible  for  the  crown  to  impeach 
the  legal  operation  of  the  assignment :  and 
it  is  singular  that  if  the  debtor  had  been  the 
owner  of  the  legal  estate  in  the  term,  his  assign- 
ment prior  to  the  teste  of  the  writ  of  extent, 
urould  have  prevailed  against  the  crown,  (a) 
The  Sole  ground,  therefore,  of  supporting  the 
decision  is,  that  the  crown  follows  the  trust 
of  the  inheritance  ;  and  not  the  trust  of 
the  teim,  except  so  far  as  it  is  part  of 
'the  inheritance  ;  and  that  the  legal  estate 
conferred  by  the  term,  will  not  protect 
k  purchaser  for  a  valuable  consideration, 
and  without  notice  from  the  lien,  or  de- 
mand of  the  crown,  attaching  on  the  in* 
"heritance,  as  consisting  partly  of  the  legal 
estiite  of  inheritance,  and  partly  of  the 
Ibenefit  of  the  trust  of  the  term. 

The  material  parts  of  the  judgment  of  the 
Lord  Chief  Baron  are  these:  "  In  deciding 
**  according  to  the  course  of  the  common 
**  law,  I  think  it  clear  that  an  'outstanding 


ai  I  t  II     m     t    T  T-T     •     ft-  f   Ti'  1 


(a)  Sir  Gerard  FlMwbdd^t  case,  8  Rep.  171. 
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'^  term  cannot  defeat  the  kiog^s  process  by 
'^  extent.  In  courts  of  equity,  it  has  been 
said  that  a  purchaser  v^itfaoflt  notice,  is 
a  person  favored  by  that  court.  Perhaps 
it  may  be  a  sufficient  answer  to  say,  that 
in  the  present  instance  we  are  not  in  a 
court  of  equity.  The  quastidtt  ii,  what 
ought  to  be  our  decision  according  to 
the  common  law  ?  This  question  could 
not  be  decided  in  a  cbutt  of  equity.  They 
''  could  not  sue  for  a  decree.  When  a 
'^  court  of  equity  is  resorted  to,  and  this 
is  the  situation  of  the  parties,  the  court 
does  nothing  but  stand  neuter  between 
such  parties,  and  leaves  them  to  make 
'^  the  most  of  it, 
*'  Now  I  think  on  the  whole,  iti  the  first 
place  the  land  is  chargeable  that  has  been 
in  t^  hands  of  the  king's  debtors ;  and 
^^  frooL  the  cases  that  have  been  decided, 
it  is  sufficiently  clear,  that  the  term  is; 
it  is.  the  whole  interest  in  the  land,  whe<- 
ther  it  be  divided  or  not ;  and  so  like^ 
'^  wise  in  uses  and  trusts :  and  from  what  is 
'^  said  by  Lwd  H4Uey  I  infer  the  samfe 
;«'  doctrine  is  applicable  t6  the  actual  case 
•*  oow  beibre  us/' 

4tbly«  4^  toPersoM  who  kaw  Exertions  onA 

Remainders. 

The  general  eflfect  of  merger  is  to  ac« 
celerate  the  right  to  the  possession  under 

S  H  S 
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the  estate  which  was  a  reversion  or  re- 
mainder^ by  the  annihilation  of  the  par- 
ticular estate.  With  the  exception  of 
those  observations  applicable  to  terms  of 
years^  which  make  a  difference  between 
a  term  in  reversion,  as  distingmslied  from 
a  term  in  remainder,  the  same  observa- 
tions which  are  relevant  to  a  reversicm  or 
a  remainder,  are  equally  relevant  to  the 
other  of  these  interests.  The  material 
difference  is,  that  unless  there  be  a  particular 
estate,  divided  from  the  inheritance,  there 
cannot  be  any  merger,  [a)  Hence  the  in- 
quiry whether. the  freehold  is  united  to  or 
disjoined  from  the  inheritance,  and  hence 
the  case  in  one  ofthebooks,where  it  is  said 
by  the  whole  court  except  Port :  If  I 
enfeoff  to  two,  to  hold  to  them  and  the 
heirs  of  one  of  tbem;{6)[who  has  the  free- 
hold] he  cannot  surrender  to  the  other  be- 
cause of  the  joint  possession  ;  for  there  the 
freehold  cannot  merge  in  the  reversioA, 
because  he  who  had  tb6  fee  is  jointly  seised 
of  the  possession  with  him  who  surrenders  ; 
and  no  surrender  can  be  properly  made, 
but  where  he  who  surrenders  gives  the 
possession  to  him  who  takes  by  the  sur- 
render. 23  H.  6.  51-  So  it  is  said, 
land   was  given  to  R.  and  I.  his  wife,  and 


(a)  1  Inst.  182  b. 
(ft)  Brooke  Surr.  la. 


ON  MERGER,  «0» 

tiie  heirs  of  R,,  and  R.  died  having  issue  a 
daughter  named  Cicdyj  who  married  O- 
and  afterwards  I.  who  survived,  gave  the 
land  to  C.  and  O.  her  husband  in  tail,  the 
remainder  in  fee  to  O.  Query,  If  this  be  a 
surrender  1  It  seems  not,  because  the  hus- 
band is  joined  with  his  wife,  39  E-  3.  29- 

It  is  frequently  a  subject  of  enquiry 
whether  there  be  any  particular  estate  ;  for 
without  a  particular  estate  there  cannot  be 
a  reversion  or  remainder ;  also  whether  there 
be  a  particular  estate  divided  from  the  in- 
heritance, or  an  inheritance,  composed  of 
that  portion  of  interest,  which  is  supposed 
to  be  a  particular  estate,  (a)  Some  instances 
of  this  sort  have  been  already  exhibited. 
It  remains  only  to  add,  that  there  csmnot  be 
;any  merger  unless  there  be  a  remainder  or 
reversion  in  which  the  particular  estate  may 
merge. 

Between  the  tenant  of  a  particular  estate 
and  a  remainder-man,  there  is  not  anv  tenure 
or  seignory.  There  is  some  reason,  therefore, 
to  contend  that  two  terms  when  one  is  limit- 
ed by  way  of  remainder,  may  remain  dis- 
tinct, since  as  to  terms  there  is  a  clear  inten- 
tion that  the  time  of  one  term,  should  be 
distinct  from  and  by  way  of  increase  to  the 
other  term.  But  even  this  reason  is  an- 
swered by  stating  that  the  times  of  the  terms 


(«]  I  Inst.  1S2.  b. 
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are  concurrent,  unless  one  of  them  is  grant- 
ed by  way  of  reversionary  interest. 

The  effect  of  merger,  as  already  noticed, 
is  to  accelerate  charges  affecting  the  rever- 
sion or  remainder,  as  a  consequence  of  ac- 
oelerating  the  right  to  the  possession,  under 
the  reversion  or  remainder.  Also  it  is  a  rule 
of  law,  when  there  are  several  particular 
estates  with  reference  to  the  lands  as  an 
intirety,  there  will  be  a  distinct  reversion  of 
each  shai^  in  which  there  is  a  distinct  par^ 
ticiilar  estate.  It  is  a  mas^im  that  when 
particular  estates  are  several*  the  reversion 
of  them  is  several,  (a)  This  rule  does  not 
extend  to  remainders^  though  contingent 
remainders  of  each  share  are  liable  to  be 
def<iated  by  the  determination,  or  by  th* 
destruction,  of  the  particular  estate  in  Hiafc 
share. 

We  have  also  seen  that  rents  and  cove-^ 
nants  annexed  to  a  particular  estate  as  a 
reversion,  expectant  on  another  estate  de^ 
rived  out  of  that  rever  ion,  will  cease  with 
the  merger  of  the  reversion  to  which  such 
rent  and  covenants  respectively  are  an^ 
nexed. 

And  the  following  points  may  be  added 
from  Dyer,  {b)  Where  land  is  given  to  two 
and  to  the  heirs  of  one,  the  heir  shall  be 
out  of  ward :  the  reason  is  that  although  he 


(a)  litt.  f.  283. 
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who  hath  the  fee^simple^  hath  only  an 
estate  for  life  as  between  him  and  his  com-* 
panion,  yet  as  between  the  lord  or  a  stran«- 
g^r/^he  hath  the  fee-simple.  And  it  is 
not  impertinent  to  say,  tlutt  a  man  may  be 
tenant  in  fee-simple  aa  to  one,  and  tenant? 
for  life  as  to  the  other  in  respect  of  their 
different  interests :  .a9  if  tQnant  for  life  grant 
a  rentrcharge^  and  he  in  reversion  grant 
another  rent-charge,  tenant  for  life  surreuf^ 
4er9^  the  reversioner  shall  hold  the  land 
charged  with  two  rents ;  under  the  one 
he  shall  be  tenant  in  fe^^ipiple,  and  as  to; 
the  other  he  shall  only  be  tenant  for  life. 

And  so  also  is  the  law,  if  the  lease  be 
made  to  two,  afterwards  the  lessor  grants, 
the  reversion  to  one  of  them,  in  fee,  and 
be  accepts  the  deed,  which  is  attornment 
in  law ;  if  the  grantee  die,  his  heir  shall  be 
in  ward,  because  the  reversion  was  holden : 
and  then  is  added  a  point  >ifhich  is  no  Ion* 
ger  law,  the  other  joint*tenant  who  sur-^ 
vived,  shall  have  the  entire  land  by  the 
survivor,  and  he  was  never  tenant  to  the 
lord,  as  he  would  be  if  the  remainder  was 
in  tail,  remainder  over  in  fee,  &c. 

5.  As  to  tenants  by  intireties. 

6.  Ajs  to  joint-tenants. 

7.. As  to  tenants  in  co^-parcenary. 
S,  As  tf>  tenants  in  common. 

(a)  Essay  on  CsUtesy  Introduc.  Chap, 
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These  four  divisions  furnish  heads  of  con- 
trast. 

Husband  and  wife,  are  the  only  persons 
who .  can  be  tenants  by  intireties  {a)  This 
fenancy  must  be  created,  or  take  effect, 
during  coverture.  This  species  of  tenancy 
owes  its  qualities  to  the  unity  of  the  per- 
sons of  husband  and  wife.  Each,  in  intend- 
ment of  law,  has  the  intirety:  and  a  par- 
ticular estate  in  one  of  them  of  the  intirety 
may  merge  in  the  reversion  or  remainder  of 
that  person ;  for  each  has  a  power  of  alien- 
ation over  the  intirety;  subject  only  to  the 
right  of  the  other.    , 

It  must  always  be  remembered,-  that 
tenancy  by  intireties  is  peculiar  to  the 
ownership  of  husband  and  wife;  and  to 
them  only  when  the  conveyance  is  made  to 
them  during  the  coverture. 
;  lit  Purefoy  v.  Rogers{a)  it  was  agreed,  that 
the  estate  of  which  the  wife  alone  was  seised, 
Was  merged  by  the  accession  and  acceptance 
*  of  the  fee  to  her  and  her  husband  as  tenants 
by  intireties. 

Thus,  although  the  wife  is  solely  seised  of 
the  freehold,  yet  on  the  purchase  of  the 
inheritance  by  her  and  her  husband,  the 
intirety  of  the  freehold  will  merge  in  the 
inheritance,  even  to  the  exclusion  of  a  con- 
tingent remainder ;    subject  nevertheless  to 


(a)  2 Lev.  39. 
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the  right  of  the  wife,  if  she  survive,  to  re- 
store herself  to  the  freehold  by  waving  the 
inheritance,  (a) 

Merger  indeed  seems  to  flow  from  owner- 
ship; (6)  from  the  right  to  alien:  and  there- 
fore when  husband  and  wife  are  tenants  by 
intireties,  as  neither  can  alien  to  the  pre- 
judice of  the  other,  it  is  reasonable  there 
should  not  be  any  absolute  merger  of  the 
estate  of  the  wife. 

The  intirety  of  lands  held  by  a  husband 
for  a  tenn  of  years  in  right  of  his  wife,  will 
merge  in  a  .freehold  limited  to  him  and  his 
Wife,  for  the  husband  has  the  intirety  of 
the  term,  as  well  as  of  the  freehold. (r) 

In  assize  the  case  was,  that  a  lease  was 
made  to  W.  for  term  of  his  life,  the  re- 
mainder to  P.  in  tail,  the  remainder  to  T. 
in  tail,  the  remainder  to  the  right  heirs  of 
W.  and  afterwards  W.  enfeoffed  P.  and  hh 
wife  in  fee:(rf)  now  T.  cannot  enter,  for  he 
had  not  tlie  immediate  remain^der ;  but  if 
P.  die  without  issue  now  T.  may  enter  for 
the  alienation  to  his  disherison.  Per  Wick- 
ing,  and  not  denied  ;  and  so  see  that  it  was 
not  a  surrender,  because  the  feme  was 
joined  with  P.  who  was  in  the  remainder ; 


(a)  -Purefoj  ▼.  Rogers,  4  Mod.  284.  2  Lev.  29. 
(6)  1  Inst.  299.  a. 
(c)  2  Rolle  Abr.  495. 
{d)  Brooke  Sair.  pi.  S. 
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but  if  she  had  not  been  joined^  then  it 
ae^ms  to  be  a  surrender,  for  tenant  for  life 
cannot  enfeoff  him  in  reversion  or  remainder, 
41  £•  3.  2h  $o  as  to  give  a  continuing 
e$tate.{a) 

But  Perk,  (c)  has  this  point ;  ''  If  there 
'^  be  lessee  for  life  of  land^  the  remainder 

« 

'^  in  taiil  unto  a  stranger,  the  remainder 
**  over  in  tail  unto  another  man,  the  r^- 
*'  mainder  unto  the  right  heirs  of  the  lessee, 
''  and  the  lessee  doth  thereof  enfeoff  him 
*'  in  the  first  remainder  in  tail,  and  his 
*^  wife  in  fee^  and  the  husband  dieth  without 
«<  issue,  living  the  lesaee,  and  he  in  the 
•*  second  Remainder  doth  enter  axi^  put  out 
''  the  wife,  she  shall  have  an  assize ;  because 
^'  she  shall  have  the  land  during  the  life 
•^  of  the  lessee,  who  was  her  feoffor;  tamen 
''  quere.  And  if  he  in  the  second  rem^iq-^ 
*^  der  in  tail,  dieth  without  issue,  living 
'*  the  wife,  then  he  shall  retain  the  land  unto 
•*  him,  and  his  heirs  for  ever,  &c/^  And  the 
joint^tenants  have  also  one  freehold.  Joint- 
tenants,  in  the  language  of  the  law,  are 
seised  per  my  et  pjer  touted)  Their  m$in  is. 
entire :  and  a  release  or  surrender  as  such, 
to  one  of  them,  will  operate  for  the  benefit 


(a)  Perk.  S  021. 

{b)  Ibid. 

(c)  Brooke  Surr.  pL  20. 

id)  Litt 
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of  both ;  but  on  a  grant  to  one  of  them 
by  the  owner  of  a  particular  estate,  there 
will  be  a  merger  only  to  the  extent  of  the 
share  he  can  alien.     So  if  one  has  a  particu^ 
lar  estate,  and  then  there  is  a  grant  to  hini 
and  another  jointly,  there  will,  to  the  extent 
of  the  shares  which  he  has  for  the  purpose 
of  alienation  be  a  merger.     It  has    been 
shewn  that  a  joint*tenancy  will  not  be  de- 
feated in  the  siame  instant,  and  by  the  same 
act,  by  which  it  ia  created,    when  all  the 
estates  are  limited  by  the  same  deed.     Thus 
under  a  grant  to  two  jointly  for  their  lives, 
with  several  inheritances  by  the  same  deed 
or  wiU>   the  freehold  will  remain,  in  joints- 
tenancy  :  so  if  the  grant  be  to  several  for 
their  lives  as  tenants  in  common,  with  re- 
mainder to  them  in  fee,    as   joint-^tenants, 
the  inheritance  will  remain  injoint^tenancy^ 
.  for  such  was  the  original  constitution  of  the 
particular  estate  in  one  instance,  and  of  the 
inheritance  in  the  other  instance. 

These   are    examples  in  which  the  in^ 
tent  ion  seems  to  be  respected. 

But  when  a  man  has  an  estate  for  life^(a) 

and  accepts  a  grant  to  him   and  another 

jointly  in  fee,   there  will  be  a  merger  fer 

one  moiety^  and  a  sevemnce  of  the  joint 
tenancy. 

So  when  a  grant  is  made  to  two   jointly  J 

(a)  1  IdsU  182.  b.  The  sections  61S,  610.  ia  Perliw  to  tb« 
coQttsry,  are  not  law. 
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« 

for  their  lives,  and  the  reversion  is  after- 
wards purchased  by  one  of  them,  there  will 
be  a  merger  for  a  moiety  and  a  severance 
of  the  joint-tenancy.(a) 

So  there  will  be  severance  and  merger, 
when  tenant  for  life  grants  his  estate  for  life 
to  one  of  two  persons,  who  are  joint-tenants 
of  the  immediate  reversion  or  remainder  in 
fee; (6)  for  the  reversioner  or  remainder- 
man cannot  be  tenant  to  himself. 

And  Lord  CoJc€{c)  in  his  report  of  TFw- 
cofs  case,  maketh  a  note,  that  from  the  re- 
solution of  that  case,  if  tenant  for  life 
granteth  his  estate  to  him  in  reversion  and 
a  stranger,  the  same  is  a  surrender  for  one 
moiety. 

For  it  appeareth  from  the  resolution  of 
that  case,  that  by  getting  the  reversion,  and 
particular  estate  immediately  preceding 
it,  at  several  times,  there  was  a  merger:  for 
the  reversion  expectant  on  the  particular 
estate  cannot  remain  in  him  distinct  and 
grantable  over ;  but  the  one  shall  drown  the 
other,  and  the  benefit  of  survivorship  not 
be  regarded. 

The  resolution  in  Wiscofs  case  solves  a 
doubt  in  7H.  6.;  and  Wiscofs  case  appears 
to  be  the  first  resolution,  which  affirms  the 
severance  of  the  jointure,  and  the  passages 

(a)  Peirk.  §  81.  contra  in  \  618  and  619,  which  art  not  law. 
(5)  1  Inst.  182.  b.  - 

(r)  2  Rep.  CO, 
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in  Perk.  §  6l8,  and  619-  are  to  be  accounted 
for  on  the  ground,  that  the  law  had  not 
been  fully  and  finally  settled  at  the  time 
when  Per^i/i^  collected  his  points,  ybr  he 
states  the  law  differently,  in  different  parts 
of  his  work. 

Also  in  Brooke  (a)  it  is  stated  that  where  a 
man  leased  for  life  rendering  rent,  and 
afterwards  the  tenant  for  life  granted  his 
estate  to  the  lessor  and  two  others ;  the 
best  opinion,  is  that  this  is  a  surrender  for 
the  third  part;  for  when  the  fee  and  the 
freehold  come  together^  one  determines  the 
other,  and  so  the  jointure  determines  ;  and 
they  are  tenants  in  common  :  and  yet  it  is 
observed,  the  opinion  of  Perkins  in  his  book 
is,  that  it  is  no  surrender  for  any  part,  for 
the  advantage  of  the  other  two;  and  even 
Perkins  himself  (6)  states  that  it  has  been 
holden,  that  if  the  lessee  for  life  grants  his 
estate  unto  his  lessor,  and  a  stranger,  that 
by  force  of  this  grant,  they  are  joint- 
tenants.  But  this  is  contrary  to  Wiscot^s 
case. 

And  it  has  also  been  held,  that  when  the 
reversion  descends  to  one  joint-tenant  for 
life ;  or  the  one  joint-tenant   for  life  pur- 


(a)  Sarr.  pi.  11. 
(6)  Perk.  §  S4. 
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chases  the  reversion^  the  jointure  is  severed 
and  the  estate  for  life  drowned  ;  (a)  and 
not  like  where  two  purchase  to  them  and 
the  heirs  of  one  of  them ;  for  there  the 
agreement  at  the  beginnings  was  that  the 
estate  should  continue,  and  it  was  cited  to 
be  so  ruled  in  Morgan^s  case  ;  and  that  it 
was  ruled  between  Portley  and  Portley  that 
it  was  all  one^  where  the  one  purchaseth 
the  reversion,  and  where  the  reversion  de*- 
sceods  to  the  joint^tenant. 

So  if  an  assignment  of  a  term  be  made 
to  one  of  several  joint-^tenants  (&)  there  will 
be  a  merger  fbt  the  aliquot  part  in  which 
the  term  and  the  inheritance  oreisnited. 
In  shod:,  a  joisit-tisnancy  may  be  severed 
by  merger.  The  severance,  however,  will 
be  $0  fitr  only  as  it  creates  iw  inequaiity 
of  rights. 

And  the  case  (c)  of  BUck  9.  Pagruve  and 
Pagravt,  in  treating  the  term  of  the  modaier 
as  merged  for  more  than  one  moiety,  wisr. 
not  well  considered. 

A  tenant  for  life  of  one  third  accepted  a 
conveyance  of  the  intirety  to  himself  and 
m  trustee,  and  the  heirs  of  himseif :  thete 
was  a  severance  for  one  third,  and  the  wife 


(a)  Taylor  and  wife  ▼.  Sayer,  Cro.  Eliz.  743. 
{b)  See  Ralph  Bovey'f  case,  Veut  193. 
(c)  Cro.  Eliz.  S32.  1  Str.  17. 
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hecBxske  dowable.  He  ought  to  have  joii^ 
ed  in  the  convey ance^a)  and  to  have  raised 
the  joint-tenancy  by  an  use. 

Lord  Coke  indeed  states  {b)  '^  that  if  a 
^'  lease  be  made  to  two  men  for  term  of 
**  their  lives,  and  after  tlie  reversion  grant- 
"  ed  to  them  two,  to  the  heirs  of  their  two 
'^  bodies,  the  jointure  is  severed,  and  they 
^'  are  tenants  in  common  in  possession/' 
This  is  at  least  questionable,  and  the  ]pro« 
position  seems  to  be  against  the  principles 
of  law.  It  is  admitted  that  the  grantees 
will  have  several  inheritances ;  but  as  they 
have  a  joint  freehold,  under  the  grant  of 
the  reversion,  it  is  quite  unintelligible  on 
what  ground,  except  that  noticed  in  the  next 
page  be  well  founded,  there  should  be  an  im* 
mediate  severance  of  the  tenancy  of  the  free- 
hold ;  although  it  is  acknowledged  there 
would  be  an  immediate  mei^er«.  To  make  the 
point  obvious,  and  consistent  with  the  prin* 
ciples  of  law,  and  in  <Mrder  to  induce  the  con^ 
<:lusiOn  of  seveiunce,  the  case  should  state 
the  grant  of  the  reversion  to  be  to  the 
tenants  for  lif^,  SA  tenants  in  common  of 
the  freehold,  as  well  as  of  the  inheritance 
in  taiL 

But  it  is  not  to  be  forgotten  that 
Lord   Coke    puts  this  case :  (c)   '^  If  lands 


M«M»«»«MirfMI«Mlri«HMM«M«Mii*i 


(a)  Cro.  Car.  286.  Jones,  3A6w 
{b)  1  Inst.  182  b. 
&r)  299  b. 
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"  be  given  to  two  men  and  to  the  heirs 
*'  of  their  two  bodies  begotten,  and  the 
"  donor  confirmeth  their  two  estates  in  the 
*^  land,  to  have  and  to  hold  the  land  to 
"  them  two  and  to  their  heirs  :  in  this  case 
^'  some  are  of  opinion  that  they  shall  be 
'^  joint^ten'ants  of  the  fee-simple,  because 
"  the  donees  were  joint- tenants  for  life, 
'*  and  (say  thiey)  the  confirmation  must  enure 
according  to  the  estate  which  they  have 
in  the  possession,  and  that  was  joined. 
But  others  hold  the  contrary.  For  first, 
they  say,  that  the  donees  have  to  some 
purposes  several  inheritances  executed,  {a) 
"  though  between  the  donees  survivor  shall 
"  hold  for  their  lives.  Secondly,  they  say, 
"  that  when  the  whole  estate  which  com*- 
*'  prehendeth  several  inheritances,  is  con- 
**  firmed^  the  confirmation  must  enure  ac- 
"  cording  to  the  several  inheritances, 
*^  which  is  the  greater  and  most  perdurable 
"  estate,  and  therefore  that  the  donees  shall 
**  be  tenants  in  common  of  the  inheritance 
"  in  this  case.'X^) 

But  "  if  a  lease  for  life  be  made  to  two 
men  in  several  moieties,  and  the  lessor  (c) 
confirm  their  estates  in  the  land,  {d)  to 
have  and  to  hold  to  them  and  their  heirs. 


(C 

it 


(a)  See  obserration,  supra. 

(6)  This  point  is  at  least  doubtful. 

(c)   1  lust.  299.  b. 

{d)  Shep.  Touch,  Ch.  ConfiraiatioiK 
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"  they  are  tenants  in  common  of  the  in- 
"  heritance/^  Lord  Coke  has  assigned  thef 
reason,  namely,  •*  the  confirmation  shall 
^*  enure  according  to  the  quality  and 
"  nature  of  the  estate,  which  it  doth  en- 
*^  large  and  Inctease/^ 

•  So  "  if  a  lease  for  life  be  made  to  A.  the 
"  remainder  to  B.  for  life,  and  the  lessor 
"  confirm  their  estates  in  the  land,  (a)  to 
"  have  and  to  hold  to  them  and  their 
^*  heirs,  A.  taketh  one  moiety,  to  him  and 
**  his  heirs,  and  therefore  of  the  one  moiety 
*'*  he  is  seised  for  life,  the  remainder  to  B, 
"  for  life,  and  then  to  him  and  his  heirs : 
*^  of  the  other  moiety  A.  is  seised  for  life, 
^'  the  immediate  inheritance  to  B.  and  his 
**  heirs ;  because  as  to  the  moiety  which  B. 
*^  takes,  the  same  is  executed :  as  if  the 
"  reversion  be  granted  to  tenant  for  life, 
and  to  a  stranger,  it  is  executed  for  one 
moiety  (as  hath  been  said  before)  and 
**  therefore  in  this  case   they  are   tenants 


it 


*'  in  common/^ 


And  it  is  to  be  remembered  that  there 
will  not  be  any  merger  when  both  estates 
are  limited  by,  or  arise  from  the  same  in- 
strument ;  and  the  effect  would  be  to  sever 
the  tenancy. 


(a)l  Inst.  299.  b/ 
VOL.  III.  I  I 
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Rogers  V.  Downs{a)h^\oii^  to  this  xliviskHu 
It  proves  that  there  shall  not  be  any. 
merger  when  a  consequence  flowing  from  it 
would  be  to  destroy  the  quality  of  one  o£ 
two  estates^  limited  by  the. same  deed. 

In  this  instance  two  persona  were  jointr. 
tenants  for.  their  livea,  with  several  iiiheri* 
tances  to  them,  and  the  freehold  was  pro-% 
tec  ted  from  merger,  on  account  of  the  joiot^^ 
tenancy. 

Coparceners  are  as  oue  heir.     They  h^ve 
a  joint  seisin  though  the  shai^  of  each  is  der 
scendible  to  his  or  her  heirs.     Each  hfts  the» 
intirety^so  far  that  one  may  accept  a  release, 
from  the  otb^n    A  release  or  a  surrender  ta 
one  may  operate  for  the  benefit  of  the  .other* i 
But  in  reference  to  merger^  each  has  ^  dis<-. 
tinct  share^  as  a  distinct  inheritance ;  and 
the  merger  of  a  particular  estat^^  will  not 
extend   to  any  greater  share  th^n  the  co*. 
parcener  has  for  the  purpose  of  alienation*. 
Therefore  note  by  all  the  justices  of  the* 
Common  Pleas  ;  if  a  man  lease  land  to  two 
for  term  of  life»  and  has  issue  two  daugh* 
tfBrs..  and  co-heirs^  and  the  tenant  for  life 
gnutit  bis  estate   to  one  of    tfaem^   this  is. 
a  surrender  only  for  a  moiety  .(^) . 

But  if  lessee  for  life  die,  and  the    rever- 


(a)  9  Mod«  293.  Wiaooi's  case^  2  Rep.  60. 
(&)  Brooke  Sum 
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sioii  descend  unto  two  co-parceners,  and 
one  of  thera  take  husband,  and  the  lessee 
grant  his  estate  untb  the  husband  and  wifb^ 
the  same  shall  enure  by  way  of  grant  fot  the 
whole,  {a)  This  is  in  order  to  preserve  the 
interest  of  the  husband. 

Tenants  in  common  have  distinct  shar^Sj, 
and  each  distiiict  share  is  as  it  were  a  dis- 
tinct tenenieht }  and  the  doctrine  of  merger 
has  application  to  each  share  as  if  it  Were 
a  dii^tinct  tenement. (&) 

Siippose  A.  to  have  the  inheritahce  of 
one  third,  and  B.  to  have  a  term  in  one 
third,  not  created  out  of  this  particular  third, 
biit  out  of  the  entirety.  As  A.  has  not  the 
idehtical  share  of  B.  the  term  if  assigned 
to  A.  would  merge  for  a  third  of  a  third 
only  ;  that  is,  the  term  is  in  one  third  only 
of  his  identical  share  of  the  inheritance. 
In  this  place,  however,  the  case  of  Church 
and  Edwards,  and  the  criticisms  On '  that 
case  must  be  called  to  mind . 

There  are  several  authorities  which  prove 
that  a  joint-tenancy  of  the  freehold  may, 
by  merger,  be  converted  into  a  tenancy  in 
common  of  the  possession. 

Thus  in  Wiscofs  case  three  were  tenants 


(a)  Perk.  85. 

{b)  Sir  Ralph  Borey'scase,   1  Vent.  1  Inst.  299.  a.  b^. 

1 1  2 
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for  life,  and  the  reversioner  levied  a  fine  to 
one  of  them,  and  it  was  resolved  that  the 
jointure  was  severed,  (a) 
^  So  according  to  Lord  Coke^  {b)  if  a  man 
maketh  a  lease  to  two  for  their  lives,  and 
after  granteth  the  reversion  to  one  of  them 
in  fee,  the  jointure  is  severed,  and  the  re- 
version is  executed,  for  the  one  moiety ; 
and  for  the  other  moiety,  there  is  tenant 
for  life,  the  reversion  to  the  grantee. 

And  the  right  of  enjoyment  under  a 
tenancy  in  common  of  the  freehold  to  two, 
may,  by  merger  of  that  freehold  in  the  inhe- 
ritance, as  held  by  two  persons  jointly, 
be  converted  into  a  joint-tenancy ;  allow- 
ing the  example,  presented  by  the  learning 
of  confirmations,  to  be,  from  the  nature  of 
the  assurance,  an  exception. 

But  when  one  of  several  persons,  being  a 
joint-tenant  or  tenant  in  common  of  the 
freehold,  accepts  a  grant  to  himself  jointly 
with  one  or  more  person  or  persons,  being  a 
stranger  or  strangers,  there  will  be  a  merger; 
and  there  will  be  a  merger  only  to  the  ex- 
tent of  the  share  in  which  this  person  has 
an  equal  share  in  the  freehold,  and  also  in 
the  inheritance. 

On  the  case  of  confirmation  cited  from 


(«)  Rep.  M. 
(^)  I  Inst.  182.  b. 
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1  Inst.  299*  b.  in  which  the  author  states^ 
if  a  lease  for  life  be  made  to  two  men  by 
several  moieties,  and  the  lessor  confirm 
their  estate  in  the  land  ;  to  have  and  to 
hold  to  them  and  to  their  heirs,  they  are 
tenants  in  common  of  the  inheritance ;  for 
regularly  the  confirmation  shall  enure 
according  to  the  quality  and  nature  of  the 
estate  which  it  doth  enlarge/^  these  gene- 
ral observations  may  be  offered. 

Under  this  confirmation  the  confirmees 
were  at  first  seised  as  joint-tenants.  As 
soon  as  they  were  seised  of  the  inherit- 
tance,  the  union  of  the  freehold  with  the 
inheritance  occasioned  a  severance  of  the 
tenancy  of  the  inheritance  ;  each  moiety  of 
the  freehold  occasioning  a  merger  of  the 
corresponding  share  of  the  inheritance.^ 
Had  the  confirmees  been  owners  of  an  estate 
for  years  as  tenants  in  common,  the  joint- 
tenancy  of  the  inheritance  would  not  have 
been  severed.  But  if  they  had  been  joint- 
tenants  of  the  freehold 9  and  the  inheritance 
had  been  limited  to  them  as  tenants  in  com- 
mon, the  freehold  would  have  merged  in 
the  inheritance ;  and  the  estate  of  inheri- 
tance must  afterwards,  and  necessarily,  have 
given  a  quality  to  the  ownership.  When- 
ever thef  quality  of  a  particular  estate  i*. 
altered  by  its  union  with  another  estate,  it 


496  ON  AlBRGGR, 

must  be  in  consequence  of  a  merger  of  the 
particular  estate ;  and  it  follows  that  till 
the  Qierger  is  complete,  no  alteration  in 
the  quality  of  the  ownership,  under  the  par* 
ticular  estatCt  is  effected. .  In  general,  the 
rule  is,  that  after  merger,  the  nature  of  the 
ownership  must  be  determined  by  the  qualiUf 
of  the  estate  accelerated  by  the  merger. 
The  cases  of  confirniatioi)  assume,  and 
justly,  the  converse  of  this  proposition—: 
for  the  freehold  to  be  enlarged  must  de- 
cide the  quality  of  the  estate  when  enl^^rged. 
This  case,  and  many  others  not  intelligible 
on  a,  first  impressiop,  owe  their  decision,  to 
the  rule  that  several  freeholds  make  of  ne- 
cessity  several  reversions. 

And  a  severance  of  the  freel^old  is  a  sever-^ 
ance  of  the  reversion. 

Suppose  A.  and  B.  to  be  tenants  in  coiq* 
mon,  in  co*parpenary,  or  joint*- tenets,  an(j[ 
to  convey  to  Q.  and  D.  as,t.enant$  in  com-- 
monor  even  asJQint«tenants.(a)  Each  grao- 
tee  derives  his  title  as  ^o  part  u^pder  A«  jand 
as  to  part  under  B.  It  follows  that  in  <^e 
of  alienation  by  tenant  in  tail  of  pi^ e  .luoiety 
by  defective  means,  the  issue  oir  persot^^lji^im^- 
ing  under  him,  cannot  demand  this  moiety 
against  C.  or  D.  alone,  but  must  pursue 


(a)  Litis.  302.  TliisilOI.  b. 
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several  claims  as  to  part  against  C.  and  as  to 
other  part  against  D,  This  proves  the 
mode  in  which  the  act  of  merger  would 
operate ;  for  instance^  a  term  in  the  part  of 
A.  could  never  merge  in  the  reversion  cJf 
the  part  of  B.  It  was,  therefore,  necessary 
to  adduce  this  example  to  illustrate  the 
mode  of  opieration  of  a  conveyance  under 
the^e  circutnstances,  and  shew  the  hature  of 
the  title  which  it  confers. 

In  Rogers  t.  Downs^  and  others,  (a) 
Lord  Hardwicke  is  made  to  say,  '^  an  estate 
"  for  life  in  joiritufe  cannot  sink  into  an 
estate  of  a  different  nature!  tad  quality 
as  tenancy  in  common  is  ;'^  and  he  says, 
this  is  agreeable  to  the  resolution  in 
**  Barker  and  Giles,  {b)  which  sfee,^  These 
propositions  must  be  understood  with 
the  qualification,  that  both  estates  are  the 
subject  of  the  same  deed ;  for  a  conveyance 
of  the  inheritance  to  two  ^  tenaints'  ih  com- 
mon, or  as  joint-tenants,  will  admit  of  a 
merger,  according  to  the  distinctions  in 
tViscofs  ca8e,(c) 

But  when  there  is  one  estate  only,  and 
not  several  estates  ;  as  to  two  and  the  heirs 


£K 
€£ 

€4 


(a)  9  Mod.  203. 
(*)  2  P.  Wins.'  280. 

(c)  2  Rep.  60.  a»d  the  dbtinctious  in  1  ImU  p.  184. 
umi  20ab. 
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of  one  of  them  ;  or  to  two.  men  and  the 
heirs  of  their  bodies  ;  the  freehold  may  be 
in  joint'tcnancjf  and  the  inheritance  be  se- 
veral in  one  ;  or  each. may  have  a  several 
inheritance  of  a  moiety.  Hence  the  doc- 
trine advanced  by  Littleton^  §  283.  and  the 
comment  of  Lord  Coke.  In  this  case  of 
Littleton^  no  division  between  the  estate 
for  lives  and  the  several  inheritances  exists : 
for  the  case  was  of  a  gift  to  two  men  and 
the  heirs  of  their .  bodies ;  and  it  is  asserted 
they  cannot  convey  away  the  inheritance^ 
after  their  decease,  for  it  is  divided  only  in 
supposition  and  .  consideration  of  law^  and 
to  some  purposes  the  inheritance  is  said  to 
be  executed. 

However,  immediately  after  the  death 
of  one  of  the, tenants  of  an  estate  to  two 
men,  and  the  heirs  of  their  bodies,  the  in- 
her^tance  of  one  moiety  will  become  a  re-» 
mainder,  divided  from  the  particular  estate. 


9//'^  Ab  to  Persons  who  have  Remainders   in 

contingency. 

These  remainders  may  be  considered  as 
they  are  interposed  between  a  particular 
estate  and  a  vested  remainder ;  or  simply  as 
they  are  dependent  on  a  particular  estate. 
In  their  original   limitation  they  will  be 
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^ood,  unaffected  by  the  learning  of  merger, 
notwithstanding  there  be  an  immediate 
union  of  the  particular  estate  and  the  re- 
mainder^ or  of  the  particular  estate .  and 
the  reversion ;  provided  this  union  be,  in 
the  same  transaction,  or  the  result  of  the 
same. act,  as  creates  the  contingent  remain- 
der :  for  an  union  under  these  circum- 
stances, will  be  subject  to  a  capability  in 
the  remainder,  to  vest  and  to  separate  the 
estates  thus  united.  It  is  said  the  estate 
will  open  so  as  to  admit  of  the  interpola- 
tion of  the  ^  remainder  when  it  can  vest. (a) 
Any  subsequent  union,  unaer  a  distinct 
act  of  law  or  transaction,  causing  the 
merger  of  the  particular  estate,  will  be  a 
destruction  of  the  contingent  remainders, 
by  taking  from  them  the  support  of  the 
particular  estate.  Under  the  next  head 
it  will  appear  that  contingent  interests  by 
way  of  executory  devise,  cannot,  under  any 
circumstances,  be  destroyed  by  merger, 
though  they  may,  in  some  cases,  be  annihila- 
ted by  extinguishment.  Under  that  division 
also,  the  law  as  applicable  to  contingent 
limitations  of  terms  of  years,  will  be  noticed. 
On  a  devise  or  grant  (6)  to  two  and  the 
heirs  of  the  survivor  of  them,  you  may  sup- 


(<i]  Lewis  Bowles*  case*  11  Rep.  Plunketr.  Holmes,  1  Lev. 
111. 
{b)  Butler's  Co.  UtU  191.  a.  n.  78. 
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pose  the  donor  or  reverstofier  »d  the 
donees  to  join  together  in  a  oommon  convey- 
ance by  lease  and  release  or  bai^n^ '  and 
sale.  The  estate  for  life  of  the  donees:  will 
unite  vith  the  reversion,  and' the  contin- 
gent renMinder  be  destroyed ;  and  ithe  fte 
effectually  teonveyed  to  the  purchaser.  .In 
this  instance  there'll!  be  an  union,  thoagk 
it  should  seem  there  will  not  be  saiy . 
merger.  («)  And  yet  the  contingent  remml- 
der  will  be  destroyed  by  this  union.    ^ 

Had  the  remainder  been  to  a  petsbn 
tMcertained,  and  he  had  joined  in  the  om^ 
veyanee^  the  operation  of  the  conveyafiee> 
troUld,  asdgainBt  him,  have  been  by  way  of 
release  of  his  interest  or  possibility. 

But  an  interest  to  a  person  not  aster** 
tainedy  as  to  the  surviror  of  seveivl  persons; 
or  to  children  or  other  persons  attaining  a 
grren  age^  or  answering  any  other  deserip* 
tloti,  eantiot  when  this  interests  is  by 
W«ry  of  legal  ownership,  be  released*  It 
may  hi  bovnd  by  fine  and  feoffment  or  co«h 
mott  recovery,  operatmg  by  estoppei.  The 
lik«  interests  of  an  equitable  ownersMp, 
may,  m  equity,  be  bound  by  conreyaace 
OpersltiMg'  as  a  contract. 

It  may  be  observed  that  if  A.  be  tenant 
for  life  with  remainder  to  B.  for  life,  with 


■••■•' 


(«)  Tick  T.  Edwards,  ^  P.  W.  STSL 
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mnainder  to  bis  fiiBt  and.otlier  sons  in  tail, 
with  revorsion  in  fee  to  G.^md  the  reversion 
in  fee  Test  in.  B.,  the  estate  of  B.  for  his 
life  will  mer^  in :  his '  rei^Gerskm  in  fee  ;  but 
it  will  not  exckide  the .  contingent  remain** 
der,  while  the  estate  of  A.  shall  continue  • 
fer  the  continuance  of  the  preceding  estate 
foi"  life  in  A.,  will  preserve  these  remain* 
den,  but  the  cc^Eittiigent  remaindeiw  will  on 
their  vesting  be  accelerated  as  a  c<mse«» 
quence  of  the  merger. 

And  a  eontic^ent  remainder  will  be  de* 
stroyed,  though  the  mei^r  be  not  absolute 
aod  unavoidable  ;  ay  in  the  case  of  Mk  estate 
limited  te  a  woman  who  hat  the  reversion  and 
is  married. 

Plunketand  Holmes ,  is  an  authority  tfattt 
merger  wiU  not  take  place  in- destruo* 
tionof-a  conting^i^t  reniaindw^  when  the 
fee  descends  to  the  heir  on  the  deatk 
of  the  person  by  whose  will  tha  contin- 
gent remainder  is  created.  This  ease  sup-- 
poses  the  heir  to  be  the  donee  of  the  parti-* 
cular  estate  by  which  the  remainder  is^  sup- 
ported. 

But  the  purchase  of  the  estate  of  ^f^hdtd* 
by  the  heir,  and  conjoiniog  the  same  with 
his  inheritance,  will  occasion  a  merger,  and 
the  desiructipn  of  ppnting^nit  res^kainders- 
which  depend  for  support  on  the  particuiar 
estate  which  is  merged. 

It   is   proper  to  add    that    there   is  a 
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difference  between  joining  the  inheritance 
to :  the  particular  estate,  by  the  same  convey-^ 
dnce  as  limits  the  intermediate  contingent 
remainder,  and  an  accession  of  one  estate 
to  the  other  by  a  distinct  and  subsequent  act 
or  conveyance;  for  in.  the  latter  case  the  con- 
tingent remainder  will  be  destroyed,  though 
not  in  the  former. 

,  It  has  even  been  adjudged  that  in  the 
latter  case  the  descent  of  the  inheritance 
on  the  person  having  the  particular  estate, 
would  destroy  the  contingent  remainder, 
where  the  descent  has  been  subsequent  to  the 
commencement  of  the  particular  estate. (a) . 
But  a  descent  of  the  fee  on  the  tenant 
for  life  will  not  hurt  the  contingent  re- 
mainder, where   the   particular  estate  and 

■ 

the  descent  take  place  at  the  same  time  and 
are  derived  from  the  same  person  :  as  when 
lands  are  devised  to  A.,  for,  life,  remainder 
over  on  a  contingency,  and  on  the  testator^s 
death'  the  reversion  descends  to  A.  as  his 
heir,  {b) 

The  case  of  Wood  and  Ingersole,  Cro.  Jas. 
seems  contra;  but  the  observation  on  the 
last  case  in  T.  Jones,  79-  PoUexf.  481.  cor- 
rects its  authority. 

(a)Parefoyv.  Rogers,  2  Saund.  380.  Kent  and  Harpool,' 
1  Veiit.  dOl.  Hooker  t.  Hooker,  Ca.  Temp.  Hardw.  13. 
T.  Jones,  76. 

(I)  Archer*8  case,  1  Go.  Plunkett  and  Holmes,  1  Lev.  111. 
Beothby  ▼.  VemoD,  11  Hod.  147. 
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It  would  be  a   great  omission    not   to 
apprise  the  reader  that  the  subject  is  fully 
discussed  by  Mr.   Feame  in  his  Essay  on 
Contingent  Remainders  ;  (a)  aiid  the  author 
most  learnedly   and   ingeniously  states  the 
several  distinctions^  explains  the  reasons  on 
which  they  depend,  and  endeavours  to  re- 
concile all  the  cases  on  this  nice  subject. 
'  The  result  of  the  case  of  Wood  and  In- 
gersole  is,  that  an  estate  for  life  devised  to  an. 
heir  at  law,  is  merged  by  the  descent  of  the 
fee  to  him  from    the    testator,    notwith- 
standing  the    interposition  of.  contingent' 
remainders;  a;ld  the  remainders  limited  con-: 
tingently  on  .the.  estate  for  life,  are  destroyed 
by  the  annihilation  and  merger  of  the  par- 
ticular estate.     But  the  case   of    Wood  v. 
Ingersole,  is  no  longer  Considered  as  an  au-; 
thority  to  be  followed:  , 

IpM.  As  to   Persons  who  have  Interests,  6y^ 

.  Waj/  of  Executory  Devise,  or  by  Executory . 

Bequest.    •  * 

No  one  can  destroy  an  executory  interest^ . 
merely  as  such,  in  another  person,  either  by 
alienation,   merger,   or  surrender.(6)    This; 
is  one  of  the  peculiar  qualities  of  an  interest . 
under  an  executory  devise  of  a  freehold  in- 
terest, or  an  executory  bequest  of  an  interest 
of  chattel  quality.    The  point  to  be  exa- 


tm* 


(a)  p.  Ill  to  118,  ad  Ed. 

(h)  PeUt  T.  Brown,  Cro.  Jtc.SOO. 
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devtie  or  by  bequest,  or  an  txMiAaty  in^ 
tercst  tinder  a  springing  or  shifting  we,  {hi^ 
they  Me  of  the  tane  natufe,  wai4,   in  tfaifl^ 
respect,  subject  to  the  same  rules)  may' 
cease  by  theuDioii  of  the  executory  iutertet 
in  the  peiwm  who  has  the  estate,  i^hicb  is 
subject  to  that  interest.    It  is  clearly  set-- 
tied,  that  the  same  person  may,  under  the 
learning  ofu$eSy{b)  though  not  under  the  rules 
of  the  coonaatt  iurXc)  hare  a  power,  jtnd 
alsotfae  estate  whseii  ii  subject  to  the  power- 
But  when  a  person  has  a  power,   and  the 
feeaf^Nnrards  "^f^:^  in  him,   the  fee  will,  it 
has  been  supposed,  extinguish  the  power :( J) 
It  if  akd  settled  by  sei^eral  cases,  that  the 
same  person  may  have  as  distinct  interests, 
a  fise,  and  also  an  interest  to  operate  by 
executory  devise  to  defeat  that  fee.    Hence 
the  decisions  in  Goodrighi  v.  SearleJI^e)  and 
Gwdtkle  v\  Whke.ig)     It  is  impossible  to 
ptedlctite  of  these  cases,  so  iis  to  define  their 
point,  by  any  other  solution  of  their  effexit. 
Henra; .  althotigh  a  person  has' a  fee  by  de- 
scentr  ea  parte  -^terndi  he  may  have  a  dii^ 
tinotiintetest  nndec  the  executory  devise^  by  * 


<»■';■>    niiin  li    ■   I     i> 
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(6)  Sir  ^ward  jCWr^s  cm^  6  R«p.  18.  Maaodrdll  ▼•  Mtaii- 
dielU  lb  Vet.  JudJ  246/ 

(if)  H.  niitk.  Ct<w  V.  Hfadsbn,  S  fi^.  C»  C.  31. 

(c):  Oooditt  vi  >firigkBfct])^  1  Bos;  aad  ^ulU  >lfS,'  AigMk  oa 
Po^tfiy  RS# _ . , 

(«)  aWito.». 

[g]  16  EmI.  174« 
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desaent  ex  parte  matepnd^  to  defeat  thftt  fee  ; 
so  that  the  fee  which  was  descendible  to  the 
heirs  ex  parte  paternity  mof  by  «tbe  openUdoor 
of  the  execotpiy  devise^  and  the  fereatBAl 
substitution  of  the  interest  under  the  ensh^ 
cutoty.  derise^  ^  be  a  fee  descendible,  to  the 
heirs  j^Af  parte  maUmd  ; .  or.  the  canreree  vo»j^ 
be  the  case :  fos  a  pesdon  ms^  haye  the  fro 
detctea^ahX^exparte^maternd^ and  an imtCLresti 
opemtive  by  way  of  executopy  dev^ise  >  die** 
SG^udible  to  the.  heirs  ex  parte  patemdk  Thetie 
cases 'are.  referable  to  thelearaiiigr  of  extin^ 
guishment,  rather  thandhe  law  which  aqp]^iM 
to  merger^  It  is  difficult  to- say  ataiy^  thing  of 
thfise  €as0S^  without  treating  them  ts  a$Mmeh 
U€9.     Consistratly  with  principle^  it  might 
haive  beeii  well  ded4^d>  that  the  same  person  - 
coulid  not  at  o»0  and:>  the  9ame  tifnei^  hayetbd  :^ 
fee^andan  executory,  inter^t  to  defeat  tbaii  "^ 
fe^. :  It  .was  asknowledged  by.  the  court  iiK  -^ 
Goodtiiietf.  J^^'i^^  thatUie  point  might  origi^O; 
nally  hapire  been  adjudged  either  way  ;^)  but  q 
as  Goodrighiv.  Seark  had  decided  the  kwia  ' 
favour  4Df  the  opemtioaof  the  executory  i|e^ - 
vise^asacontinuing  interest^  that  decision  vas . 
followed  in  Go#i3tei//s«.  fF%t/^i.  Thi&  therefore 
is  in  the  view*  of  the  author  of  thia  Treatisa^ 
one  of  those  unfortunate  cases  in  which  4 


wm^m^^^^^immmmt'^mm 


9 

(tf)  The  Itegavge  a§  reported' w  oslfi'^^It  iroaldfMiiMblyi 
**  have  been  of  no  great  prejudice  whea  the  question  was  SM 
**  railed,  if  two  such  interests  in  the  same  person  had  been  beUL 
*«  to  coalesce." 
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decision  founded,  as  appears  from  the  lan«* 
guage  of  the  judges,  as  reported  by  JVikon, 
without  a  correct  review  of  first  principles, 
has  established  a  rule  of  property,  which, 
though  a  matter  of  indiffi^tMit  in-  iU»\i,  is 
mischievous,  in  disturbing  a  syetem,  and  in* 
troducing  anomalies,  furnishing  arguments 
for  other  cases :  and  thus  leading,  stop  by 
step,  to  a  deviation  from  the  fundaaiental 
rules  of  law.  The  court,  however,:  by  .whom 
Goodtitle  v.  White.  >  was  adjudged,  thought 
the  decision  in  Gqodrigkt  v.  Searii,-  nofeiitt^.^ 
consistent  with  any  principle  of  law* 

Although  the.  estate  and  the  executory 
interest  are  distinct  in  the  saine  perBao» 
yet  any  alienation  by  the  owlwr  o£  th«e 
two  interests,  either  by  demise  for. yiaars,  or 
in  fee,  would,  beyond  all  doubt,  .  be  bind- 
ing on  both  these  interests :  and  in  the  «ase 
o{  a  demise  for  years^  there  woultL  arise 
the  absurdity  that  the  demise,  would, .  in. 
the  first  place,  operate  on  the  sdsin  o^ 
estate,  and  ultimately  on  the  executory  in««. 
terest,  when  that  interest  should .  become, 
vested.  Thus  there  would  be  the  anomaly 
of  a  lease,  with  the  reversion  in  the  lessor, 
descendible  to  his  heirs,  e»  fitfrte  paiendy 
and  when  the  executory  interest .  should 
vest,  there  would  be  a  reversion  in  the 
lessor,  descendible  to  his  heirs  ex  parte  ma^ 
temd. 

Again,  supposing  A.  to  die,  this-  further 
absurdity  would  arise:  his  estate  would  de- 
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-scend  to  his  heirs  of  one  class^  and  the 
executory  interest  to  the  heirs  of  the  other 
-classy  and  the  rent  which  on  one  day,  irould 
iDelong  to  one  class  of  heirs,  might,  on 
another  day,  belong  to  another  class  of  heirs. 

But  although  these  interests  are  distinct., 
=while  they  are  in  the  original  owner,  yet, 
after  he  has  aliened  the  fee,  the  two  interests 
vill  be  united ;  for  the  conveyance  will 
operate,  first,  as  a  transfer  of  the  estate,  and 
secondly,  as  a  release,  by  waiy  of  extin- 
guishment, of  the  interest  under  the  exe->- 
•cutory  devise,  &c.  • 

^  But  although,  the  executory  interest  can* 
-not  be  defeated  by  merger,  yet  a  term  of 
years,  which  is  subject  to  an  executory  be-- 
quest,  may  merge  in  the  inheritance,  de- 
scending to  the  first  legatee  under  that  be^^ 
quest.  But  notwithstanding  the  merger 
the  interest  under  the  executory  bequest 
may  arise  and  vest,  whenever  the  event 
upon  which  it  is  to  give  a  right  to  the 
ownership  of  that  interest,,  shall  happen* 

In  Vincent  Lee^s  case,  already  cited,  and 
which  is  also  reported  by  Jfoor  under  the 
name  of  Lee  v.  Leey(d)  a  man  devised  a  term 
for  twenty-one  years  to  A,,  and  if  he  died 
within  the  term,  then  to  B.  for  the  residue 


(a)  Moora69« 
VOL.111*  KK 
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of  that  term  r  and  the  inheritance  wg^  der 
vised  to  C.  in  tail,  with  remainder  to  A. 
in  tail,  with  remainders  over;  and  C.  hav- 
ing died,  the  term  in  A.  merged  in  his  in* 
heritance  in  tail ;  and  although  the  term 
was  merged,  by  its  union  with  the  immediate 
freehold  in  A ,  yet  it  was  decided  tjhat  the 
possibility  of  B.  was  not  defeated^  but  there 
was  an  extinguishment  only  fpr  the  time 
qr  estate  of  A. 

In  Moor's  Kep.  it  is  stated  that  the  court 
agreed  that  if  a  term  for  years  be  deviaed 
to  one,  and  if  he  die  within  the  term^  rer 
mainder  to  another  i  by  dejsecni  o£  the  in- 
heritance to  the  first,  or  by  uaity  q£  posses* 
sion,  or  by  his  grant,  oi:  by  his  Socfekure, 
the  remainder  19  d^eated.  But  Manwoad 
said,  and  tlie  whole  court  aecordedr  that 
if  land  be  devised  for  years,  tfi^  one,  aod 
if  he  die  within  the  yewft,,  th;i^.  another 
shall  *  have  the  residue  o£  the  yea^cs  ;  no  aet 
of  the  first  can  pi!6(judice  the  newaifidec  io 
the  secQiaHl :  but  otherwise  it  i^  sw^cordijig 
to  Manwood,  if  ooe  who  has  a  term  de* 
vises  his  t^rm  with  suehr  remainder;  apd 
the  reason  of  the  diversity  is  said  to  be^.  b&* 
cause  if  he  devise  the  terai^,  thia  is  all  one 
complete  estate,  by  whieh  power  is  give» 
to  the  first  devisee  over  the  whole  term  for 
a  certain  time;  but  this  is  not  the  case  where 
the  land  is  devised :    and  for  this     reason 
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their  opinion  was  in  favor  of  B-  claiqaing 

under  the  devise  over  of  the  residue  of  the 
years. 

It  is  not  easy  to  comprehend  the  grounds 
of  the  distinction ;  nor  is  the  first  branch 
of  the,  distinction  to  be  readily  adopted^ 
as  a  correct  proposition  of  law.  The  inter- 
est of  B.,  taken  in  its  true  point  of  view, 
was  a  new  term,  devised  out  of  the  inheri- 
tance.  It  was  to  operate,  by  way  of  in- 
ter esse  termini y  rather  than  by  executory 
bequest.  But  though  a  contingent  free-r 
hold  interest,  by  way  of  remainder,  may  be 
defeated  by  the  merger  of  the  particular 
estate,  by  which  it  is  supported ;  yet  no  ' 
rule  of  law  requires  that  an  interposed  exe- 
cutory interest  for  a  term  of  years,  should 
be  defeated  by  the  merger  of  a  prior  term 
of  years,  or  even  the  merger  of  a  prior 
estate  of  freehold.  On  the  contrary,  it  is 
considered  that  a  contingent  remainder  for 
years  will  not  be  defeated  by  the  destruc- 
tion or  merger  of  the  prior  particular  estate 
of  freehold,  (a) 

« 

The  case  of  Lee  v.  Lee,  is  also  reported 
in  Cro»  Eliz.  128.  by  the  name  of  Lowe  v^ 
Lowe  :  and  the  reason  of  the  decision  ac^ 
cording  to  Croke  was  this :  although  the 
term  was  extinct  in  the  second  son  [A.]  yet 


(a)  Corbet  v.  Stone,  Rajm.  Rep,  140.  Feame  42fi, 

KK  2 
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there  is  a  new  devise  to  the  third  son  [B.j 
for  the  tvords  are  that  he  shall  have  such  a 
term.  Consequently  the  case,  though  it  con- 
siders these  distinctions  applicable  to  exe- 
cutory bequests,  is  properly  to  be  consider-*- 
^d  as  a  decision  on  a  limitation  of  a  new 
and  substantive  term  of  years,  by  way  of 
contingent  remainder^  expectant  on  a  prior 
term  of  years.  '- 

Mr.  Fearn€{a)  has  treated  of  thi^  subject. 
According  to  that  acute  and  accurate  oij- 
server  of  the  law,  where  there  is  an  inter- 
est devised  to  one  for  life,  &c.  out  of  a  term, 
and  theii  an  executory  devise  over  of 
the  term  to  another ;  any  subsequent 
imion  of  the  freehold  and  inheritance  with 
the  interest  so  given  to  the  first  devisee ;  or 
4  feoffment  or  other  act  of  forfeiture  by 
such  first  devisee,  will  not  extinguish  or  de- 
stroy the  executory  devise  over;  and  be  illus- 
trates his  points  by  these  cases. 

As  where  W.  {b)  possessed  of  a  house  for 
a  term  of  years,  devised  the  profits  thereof 
to  J,  during  •the  time  she  should  con-^ 
tinue  sole,  and  then  devised' the  term  to 
R.  and  died.  J.  entered  by  assent  of 
the  executor,  and  afterwards  purchased 
the  fee.  It  was  resolved,  that  although 
the  whole  term  was  in  /.   quomque^    Scc^- 


(a)  308.  3d  EdU. 

{ h]  Hamington  ▼.  Rudyard,  cited  10  Rep.  52. 
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^  that  by  the  purchase  of  the  fee-sim- 
pje,  her  interest  became  extinct,  yet  the 
same  did  not  defeat  the  executory  devise 
to  R.  but  after  the  marriage  of  J.  and  not 
before,  lie  might  enter.  And  he  adds,  so 
in  another  case,  (a)  it  was  agreed  by  the 
whole  court,  that  if  lands  be  devised  for 
twenty-one  years  to  A.  and  if  he  die  within 
the  years,  that  B.  shall  have  the  residue  of 
the  years;  no  act  of  A.  can  prejudice  the 
remainder  in  B. 

And  he  further  adds  :{b)  where  a  testator 
possessed  of  a  term  in  lands,  devised  the 
proiits  thereof  to  his  wife  for  eighteen  years, 
and  that  his  son  £•  should  have  the  lands 
for  his  life,  and  after  his  death  that  his 
eldest  issue  male  should  have  the  profits, 
&Ci  after  the  eighteen  years  expired ;  £. 
entered,  and  had  issue  R«  and  then  made 
a  feoffment  of  the  lands ;  whereupon  the 
reversioner  in  fee  entered  for  the  forfeiture  ; 
anci  upon  the  question^  whether  the  feoff- 
ment and  entry  for  the  forfeiture  had  de-« 
stroyed  the  executory  devise  to  RJ  It  was 
decreed  that  they  did  not. 


{a)  Lee  v.  Lee,  Moor,  299, . 

lb)  Cotton  V.  Heath,  Pollexf,  2Q. 
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llthly.  Of  persons  who  have  estates  subject 
to  a  condition* 

\9thlyy  Of  persons   who  have  estates  to  be 
enlarged  on  condition  i  and^ 

20thiyy  Of  persons   wlw  have  estates  to  be 
enlarged, 
.    First,  by  confirmation. 

Secondly,  by  release. 

The  original  arrangement  has  been  changed^ 
in  order  to  consider  these  three  heads  in  one 
connected  point  of  view. 
.  It  will  be  obvious^  that  when  a  condition 
is  annexed  to  a  particular  estate^  the  merger 
of  that  estate  will,  inclusively,  extinguish 
the  condition.  No  one .  can  be  prejudiced 
by  such  extinguishment ;  for  the  merger 
must  be  in  the  next  vested  remainder  or 
reversion,  and  consequently  must  be  for  the 
benefit  of  all  persons  undet*  more  remote 
estates,  who  might  have  claimed  the  benefit 
,  of  the  condition :  and  whoever  might  assert 
^  right  to  take  advantage  of  the  condition, 
tp  defeat  the  estate,  will,  in  effect,  have  the 
benefit  of  the  condition  through  the  medium* 
of  the  merger :  since  the  particular  estate 
will  not,  after  the  merger,  subsist  as  against 
him.  This  deduction  flows  from  that 
which  has .  already  been  assumed  to  be  the 
law;  namely,  that  a  particular  tenant  has 
the  power  of  accepting  a  surrender,  which 
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'shall  be  good  as  against  those  in  rever- 
sion or  remainder,  as  well  a  against  him- 
self, even  though  it  may  put  an  end  to 
a  bargain,  which  is  beneficial  in  respect  of 
rents,  &c* 

The  material  points  to  be  considered  tin*- 
der  this  head,  are,  the  effect  of  merger  of  one 
estate  in  another  estate  which  is  afterwards 
defeated  by  a  condition  ;  and  it  seems  clear, 
on  principle,  and  it  has  been  so  treated  in 
decision,  that  if  a  tenant  for  years  accept  an 
estate  of  freehold,  or  of  inheritance,  subject 
to  a  condition,^and  the  condition  Oj^mrate  ta 
defeat  this  estate  of  freehold  or  of  inheritance; 
the  termor  shall  not  be  restored  to  his  estate 
for  years  ;  for  the  estate  bnce  extinguished 
by  merger,  will  not  revive,  at  law.  Thus 
in  3d  of  Leonj{a)  it  is  reported  that  the 
lessor  mortgaged  the  reversion  in  fee  to  the 
lessee  for  years,  and  at  the  day  for  the  pay- 
ment of  the  money,  he  paid  the  money, 
and  it  was  holden,  that  the  lease  for  years 
was  not  revived  but  utterly  extinct.  So  in 
Goidsborough,{b)  it  is  reported  that  Periam 
said,  that  in  all  cases  when  the  freehold 
cometh  to  the  term,  there  the  term  is  ex- 
tinguished ;  and  therefore  if  a  man  mort- 
gage the  reversion  to  the  lessee  for  years, 

-  ■  ■  "         -     -  — 

(«)  P%^H  02.  .  . 

(6)  1  Inst.  21S.  b.  The  like  po'mt  as  to  copjbold  tenants^ 
1  WiUk.  «6. 
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and  after  perform  the  condit)oi),   yet  the 
ieasefor  years  h  utterly  extinguished. 

The  doctrine  advanced  by  Lord  Coke{a) 
also  is,  if  a  man  make  a  lease  for  forty  years, 
and  the  lessor  grant  the  reversion  to  th^ 
lessee  upon  condition,  and  after  the  condi- 
tion is  broken,  the  term  is  absolutely  sur^ 
rendered. 

And  the  diversity  is  when  the  lessor  gitmt 
the  reversion  to  the  lessee,  upon  condition; 
and  when  the  lessee  grants  or  surrenders 
his  estate  to  the  lessor;  for  a  condition  an- 
nexed  to  a  surrender  may  revest  the  parti- 
cular estate,  because  the  surrender  is  condi-^ 
tional.  But  wlien  the  lessor  grants  the  re- 
version to  the  le^^ee^  upon  condition,  there 
the  condition  is  annexed  to  the  reversion^ 
and  the  surrender  absolute^ 

Although  in  the  two  first  instances,  the 
term  is  extinguished  at  law»  yet  bs^  it  is 
extinguished  by  mistake^  there  is  every 
reason  to  suppose  that  a  court  of  equity 
would  decree  a  similar  term  as  against  the. 
mortgagor,  on  the  same  grounds  as  courts 
of  equity  before  the  statute  of  uses ;  and 
the  3tatute  of  uses,  as  following  the  decisions . 
of  courts  of  equity,  preserved  terms  of 
years  to  those  who  accepted  feoffments  or 
other  conveyances  to  uses';  and  on  the  same 
—    --.  «       -_■ 

\fi)  P«ge  d. 
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^inciple  as  was  proposed  by  Chief  j^ai^on 
JIale  in  Attorney  General  v.  Paul€t,{a) 
and  as  was  argued  in  Nelson^s  Reports  of 
Stephens  v.  BaUly;{bi)  where  it  is  in  the 
£ame  terms^  or  nearly  in  the  same  terms 
.supposed,  that  ^'  a  lord  by  escheat  would 
'^  be  subject  to  an  equity  of  redemption  ;'^ 
(a  point  much  controverted  :)  ^^  and  that 
although  by  the  escheat  the  tenure  is  extin* 
guished^  that  will  be  nothing  to  the  purpose^ 
because  the  party  may  be  recompensed 
for  that  by  the  court,  by  a  decree  for 
rent ;  or  part  of  the  land  itself,  or  some 
"  other  satisfaction/' 

As  connected  with  these  points,  it  may  be 
observed,  that  if  a  tenant  for  years  or  for 
life,  make  a  feoffment,  he  not  only  commits 
a  forfeiture,  but  he  passes  inclusively  his 
term  of  years  or  his  term  for  life;  and 
though  the  reversioner  or  remainder^man, 
may  take  advantage  of  the  forfeiture,  yet 
it  is  apprehended  he  may  even  contend 
that  the  term  for  years  or  term  £3r  life, 
is  subsisting,  so  as  to  give  him  a  right 
to  the  benefit  of  any  rent  or  service  to  whicb 
the  term  for  years  or  term  for  life  .  was 
subject* 
.  In    Mounson    v.    West,  (c)    John  Moun^^ 


1 


(a)  Hartir.  4C0. 

(b)  107. 

(c)  Golds.  92. 
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ton  had  syi  estate  for  years,  the  re- 
mainder in  tail  to  P.,  with  divers  re- 
mainders over,  and  the  lessee  made  a 
feoffment  to  divers  ;  and  a  letter  of  attor-^ 
tiey  to  others,  with  commission  to  enter  into 
the  lands,  and  to  seal  the  feoffment,  and  de- 
liver it  in  his  nsfme  to  the  use  of  Thomas 
and  his  heirs ;  and  another  by  commission 
or  letter  of  attorney  of  Thomas  entered  in 
his  name  ;  and  the  court  held  this  a  good 
feoffment,  notwithstanding  both  the  lessee 
and  the  attorney  were  disseisors :  for  it 
is  good  between  the  feoffor  and  the  feof- 
fee ;  for  they  said  that  by  the  feoffment  to 
the  use  of  the  remainder-man,  and  his  heirs, 
if  he  in  remainder  enter  he  is  remitted  ;  [this 
is  a  doubtful  point]  ;  but  the  material  point 
is  added  in  these  terms,  "  and  the  estate 
"  for  years  is  gone  implicatively/^  Nor  is 
the  doctrine  from  the  Year  Books  collected  in 
Vincr^s  Abridgment, (a)  or  in  Dyer  127  to  the 
contrary.  In  the  former  book,  it  is  said, 
lessee  for  life  makes  a  feoffment  on  condi- 
tion, and  enters  for  breach  ;  he  shall  be  les- 
see for  life,  and  reduce  the  reversion  to 
the  lessor.  Lord  Coke  \b)  has  the  same 
point,  and  that  he  shall  be  tenant  for  life 
again,  and  subject  to  a  forfeiture  ;  for   the 


(a)  Coodition,  P.  a. 
(*)  Page  202.  b. 
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estate  isr  reduced,  but  the  forfeiture  is  not 
purged,  (a) 

In  another  point  it  is  said  (and  this 
point  is  against  the  doctrine  in  Mounson  v.  . 
West)  if  lessee  for  life  enfeoff  the  rever- 
sioner on  condition,  and  enter  for  breach 
thereof,  he  shall  be  lessee  again,  and  the  rent 
due  to  the  lessor  shall  be  revived. 

According  to  many  cases  this  intended 
feoffment  is,  in  construction  of  law,  a  sur- 
render, subject  to  a  condition  and  not  a 
feoffment,  {b) 

Some  of  the  cases  of  this  class  de- 
pend on  the  ground  that  the  tenant  for 
life  did  not  pass  his  estate  for  life,  but  he 
passed  a  new  fee  gained  by  wrong ;  others 
depend  on  the  ground  that  there  was  a  sur^ 
render,  and  that  the  surrender  was  subject 
to  a  condition,  and  not  absolute. 

It  is  true  the  lessee  gave  a  title  to  the 
feoffee  as  against  his  estate  for  life  ;  but  when 
the  condition  operated,  and  the  lessee  for 
life  entered  by  virtue  of  the  condition,  he 
was  in  the  same  plight,  and  had  the  same 
estate,  as  when  he  made  the  feoffment ;  for 
his  re-entry  by  virtue  of  the  condition 
was  not  a  new  disseisin,  nor  was  it  a  conti- 
nuance  of   the   former  disseisin :  but  the 


i«» 


{a)  1  Inst.  252. 

(»)  Perk.  §  620. 1  Inst.  262. 
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law,  which  prefers  an  estate  by  right  ta 
an  estate  by  wrong,  will  treat  him  as  in  pos-» 
session  under  his  former  seisin  and  under 
his  former  title-  On  a  similar  principle  it 
is  decided,  that  if  a  tenant  in  tail  make  a 
discontinuance y  by  creating  an  estate  for  life, 
or  an  estate-tail^  the  discontinuance,  unless 
enlarged,  will  cease,  and  the  old  estate-tail 
will  revive,  when  the  estate  for  life  or  the 
estate-tail,  depending  on  the  discontinu- 
ance shall  cease.  It  remains  to  add  another 
point:  lessee  for  life  and  the  reversioner  join 
in  a  feoffment,  and  a  condition  is  reserved 
to  the  lessee ;  if  he  enter  for  breach  there^ 
of,  this  shall  not  defeat  the  entire  estate. (a) 
This  proposition  owes  its  origin  to  the 
same  rules  of  law,  as  prevailed  in  Bredon^s 
case,  and  Treporfs  case.  Though  the 
estate  for  life  and  the  fee  were  united,  yet 
the  title  was  held  under  the  two  distinct 
estates ;  and  the  estate  for  life,  though 
blended  with  the  fee,  was  not  merged.  For 
this  reason  the  tenant  for  life,  might  well 
enter,  in  respect  of  his  estate  for  Ijfe,  leav- 
ing to  the  feoffee,  the  inheritance  under  the 
grant  of  the  reversion ;  but  if  a  person 
were  to  grant  the  fee  to  one ;  or  apportion 
it  out  to  one  for  life,  with  remainder  to 
another  in  fee,  he  could  not   by  any  con- 


(«)  Dysr,  127.  b.  pi.  b^. 
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dition  defeat  the  estate  partially.  He  can- 
not resume .  the  possession  either  for  life, 
or  bring  back  the  estate  for  life  without 
the  fee,  or  the  fee  without  the  estate  for 
life:  except  indeed  he  should  grant  the 
estate  for  life^  in  the  first  instance,  and 
afterwards  grant  the  fee,  as  a  reversion,  bjr 
a  different  feudal  contract. 

In  this  respect  there. is  a  great  difference 
between  the  rules  of  the  common  law,  and 
the  rules  which  are  established  under  the 
learning  of  uses,  and   the  learning  of  exe-^ 
cutory  devises ;  for  through  the  medium  o£ 
ppmers^    executory    deviies,     springing    and 
shifting  usess  estates  may  be  partially  de- 
feated or  over-reached,  as  is  fully  illustra- 
ted by  the  doctrine  to  be  found  in  Mary, 
Partington's  case,  {a)  and  as  occurs  in  the 
practice'    of  every  day  with    reference  to 
jointuring  and  leasing  powers,  and  the  like* 
'  The  points  in  Coke  Litt.  SIS  b.  may  be 
read  in  this  place,  for  the  purpose  of  keep- 
ing within  reach  the  distinctions  applica- 
ble to  this  learning  ;   and  they  are  ttlso  im- 
jiortaiit  as    authorities    for  many    of   the 
propositions  already  advanced. 
*  Estates  49-  beemlarged  on  condition,  are  of 
a  pecuKarr  nature*    They  are  attended  with. 


'  ~  -  -  ^  -  -  ^  -  -  -.-..-  ^— 


(a)  10  Rep.  376. 
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many  (fistinctiona  which  deserve  attention 
The  subject  is  discussed  by  Litt.  §•  350^  and  by 
Coke,  in  bis  commentary  on  that  section  \{fl) 
and  a  few  observations  on  the  subject  ar9 
added  in  the  £ssay  on  Estates,  Chap.  Free- 
hold. The  material  point  is^  that  there 
are  not  at  any  one  time  two  estates :  so  that 
one  may  merge  in  another.  There  none  entire 
contract,  under  which,  a  person  miay  have 
a  fee  to  day,  {b)  to  be  changed  into  a  term 
of  years  to-morrow  ;  or  he  may  have  a  term 
of  years  to  day^  to  be  enlarged  into  a  £ee 
at  some  future  period^  or  on  an  event :  so 
that  this  species  of  estate,  is  as  well  an 
estate  which  may  be  diminished,  as  an  estate 
which  may  be  enlarged,  on  a  condition ;  an4 
by  the  word  condition  contingency  mustt:  be 
understood*  , 

Indeed,  it  may  be  added  as  highly  pro- 
bable, that  there  may  be  an  estate,  to  be  a 
term  of  years  on  one  event,  to  be  changed 
into  a  fee  on  another  event ;  and  to  be  re-, 
duced  into  an  estate  for  life,  or  ib  tail» 
on  a  third  event. 

It  is  to  be  observed,  there  is  one  entire 
conveyance.      There    are  not  several    con- 
veyances^ though  there  are  several  grants/ 
For  this  reason,  and  because  two  estates 


(a)  1  Inst  216.  b. 

{b)  Litt  S  350.  1  lost.  218.  b. 
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jbdre  iKrt  exiitiog  aA  cM&e  and  the  same  time^ 
Die  doctrine  of  merger  is  mapplieaible. 

.  Estates  to  be  enlarged  by  release  or  con^ 
Jlrmatien  were  fuUy  exandiied  iii  the  second 
volume  of  this  work.     / 

In  these  instances  there  orastbe  an  estate^ 
before  there  can  be  an  enlargement.  The 
enlargement  is  produced,  by  the  addition 
of  the  remainder  or  reversion  to  the  parti^ 
cular  estate. 

The  particular  estate  will  in  some  instan- 
ces at  least  be  united  with  the  reversion  or 
remainder,  and  they  will  form  one  entire 
estate.  Will  this  union  produce  the  effect 
Mid  consequences  of  merger?  Or  will  the 
iparticular  estate  continue  in  point  of  estate 
as  part  of  the  enlarged  estate,  so  as  to  give 
a  right  to  the  rents,  conditions,  &c.  annex- 
ed to  the  particular  estate,  and  so  as  not 
to  accelerate  charges  and  incumbrances 
affecting^  the  reversion  or  remainder  t  This 
is  the  point  for  inquiry. 

And  the  case  cited  from  Maor,  (a)  and  the 
case  of  Webb  v.  Russetty[b)  have  severally 
decided  that  there  shall  be  a  merger  r  aiid 
that  the  consequences  of  merger  shall  be  in- 
duced; andyetno  such  consequence  wouldfol- 
low  from  a  conveyance  in  which  these  several 


■  ■p   »>   1  m^^f^^ 


fa)  Age  0f. 
(5)9reratRep.403. 
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persons  should  unite  to  transfer  their  sevenA 
estates,  as  one  entire  interest^  in  a  third,  or 
distinct  person.(a)  On  the  enlargemient  of 
estates  as  between  husband  and  wife»  a 
few  observations  will  be  added  under  the 
appropriate  head« 

JZthly^  Of  Persons  who  -are  Ueleasees  to  Uses* 

This  subject  has  been  amply  discussed  in 
page  364,  &c.  In  this  place  it  will  be  neces- 
sary only  to  remind    the  reader^    that  no 
estate  will  be  merged,  by  reason  that  the 
owner  thereof  accepts  another  estate  merely 
as  a  releasee  or  grantee  to  uses.    On  the 
other  hand,  an  estate  which  such  feoffee^ 
releasee,  or  girantee  may  take  under  an  use 
declared  of  his  estate,  may  be  the  cause  of 
merger ;   in  the  same  manner^   and   under 
the  same  circumstances,  as  if  the  person 
taking  an  estate  under  the  use  had  not  been 
the  feoffee,    the  releasee,  or    the  grantee 
to  uses.     It  is  also  to  be  remembered  thal^ 
this  protection  is  extended  to  a  person  who^ 
is   an  instrument   towards   the   raising  of 
uses,  although  he  be  not  the  feoffee,  the  xe-, 
leasee,  or  the  grantee  on  whose  immediate 
seisin  the  uses  arise.  Thus  in  the  instance  of 
a  conveyance  to  a  man,  and  his  heirs,  to  the 


■^T" 


(a)  This  point  will  be  farther  examiDed  as  to  £opy^hMer»^ 
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intent  that  he  may  be  tenant  of  the  free- 
hold5((?)  to  the  end  that  a  common  recovery 
may  be  suffered  to  uses,  although  the  uses 
arise  from  the  seisin  of  the  demandant,  and 
not  from  the  seisin  of  the  tenant ;  yet  the 
estate  which  was  in  the  tenant  prior  to  the 
acceptance  of  the  conveyance,  will  be  pro- 
tected. So  sin  use  may  result  to  a. tenant 
for  life  who  surrenders,  for  the  purpose 
that  a  recovery  may  be  suffered,  when  the 
sole  object  of  the  surrender  is,  that  the  re- 
coveiy  may  be  suffered ;  and  when  no  ex- 
press uses  are  declared,  to  exclude  uses  by 
implication,  * 

As  connected  with  this  subject,  and  as  a. 
point  equally  common  to  the  learning  of 
uses,  and  to  the  learning  of  wiUs,  it  may 
be  observed,  that  an  estate  will  never  be 
raised,  by  implication  under  a  conveyance 
to  uses,  (and  the  same  rule  is  equally  re- 
levant to  wills,)  when  a  consequence  of  the 
implication  would  be,  to  merge  an  estate  of 
a  different  quality  or  quantity,  {b)  limited 
to  the  person  in  whose  favor  an  use  would 
otherwise  be  implied. 

In  Goodright  v,  Comishj  {c)  a  devise  was 
to  John  for  fifty  years,  if  he  should  so  long 
live,  and  a$  to  the  inheritance  after  the  said 


(a)  Ferrers  and  Curson  r.  Fermofy  Cro.  Jac.  t.  ()4d» 
(6)  Dyer,  111.  b.  Note, 
(c)  Salk.  226. 
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term,  to  the  heirs  male  of  the  body  of 
John^  and  for  de&ult  of  such  issue  then  to 
Richard  ;  and  the  court  resolved  that  John 
had  not  an  estate«tail  by  implication  of  the 
words  "  without  issue ;"  because  the  de- 
visor had  given  him  an  estate  for  years, 
by  express  words,  and  the  court  could  not 
make  such  a  construction  against  express 
words,  when  thereby  they  would  also  drown 
the  estate  for  years  and  make  an  estate  of 
inheritance.  The  ground  of  this  case  is, 
that  an  estate  for  life  could  not  be  implied 
in  the  testator^s  heir,  so  as  to  connect  itself 
with  the  limitation  to  the  heirs  of  the  body, 
under  the  rule  in  Shelley's  case.  Also  in 
Adams  v.  Savage,  (a)  Rawley  v.  Hollandf(b) 
the  settler  was  excluded  from  an  estate  for 
his  life  by  implication ;  because  an  express 
estate  was  limited  to  him  for  a  term  of 
years.  In  the  former  case,  the  court  said, 
an  estate  should  not  be  implied,  contrary 
to  the  intention  of  the  conveyance ;  and 
in  the  latter  case  that  no  estate  of  free^ 
hold  could  result  to  A.  for  his  life  by  im- 
plication, because  another  estate,  viz.  for 
ninty-nine  years,  if  he  should  so  long  live, 
was  expressly  limited  to  him,  and  was  in- 
consistent with  the  freehold  by  implication. 
Still  less  can  an  estate  result  when  ther^ 
is  a  limitation  to  some  other  person  for  the 


■*i 


(a)  2  Salk.  679.  2  Lord  lUym.  8&4. 
(A)  6  Vin.  Abr.  22. 
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life  of  the  settler ;  as  is  evident  from  the  cases 
of  Tippin  V.  Cosin,  (a)  and  Else  v.  Os borne. {b) 

So  the  fee  shall  not  result  to  the  feoffor 
if  the  resulting  use  would  cause  the  im- 
mediate merger  of  an  estate,  limited  to  him 
expressly  for  years .  (c) 

Thus  the  rule  must  be  understood  with 
the  qualification,  that  the  implication  of 
an  estate  for  life,  will  be  withheld  only  when 
the  implication  would  be  contrary  to  an 
express  estate  ;  or  the  consequence  of  the 
implication  would  be  an  immediate  merger 
of  an  estate  expressly  limited.  But  when 
several  estates  are  limited,  an  estate  for  life 
may  be  implied,  if  it  can  be  done  consist- 
ently with  the  other  limitations;  and  al- 
though after  the  determination  of  mesne 
estates  there  may  be  a  merger  of  the  prior 
estate  by  reason  of  the  estate  to  be  raised 
by  implication,  the  implication  will  be 
excluded. 

Every  case  of  this  sort  must  depend  on 
its  own  circumstances,  since  a  limitation  to 
the  settler  in  one  case,  {Adams  v.  Savage,) 
for  ninety-nine  years,  and  in  the  other 
case  {Else  v.  Osborne^)  for  ninety-nine  years, 
determinable  on  his  death,  excluded  the 
implication,     though    there    were    mesne 

(a)  4  Mod.  dSe. 
{b)  1  P.  Wni».  387. 
W  Dyer,  111.  6.  Note. 

L  L2 


616  ON  MERGER. 

estates;  while  in  Penhayv.  Hurrell,{a)  ah 
estate  for  life  was  implied  after  a  term  of 
three  thousand  years,  although  there  was 
a  prior  estate  to  a  trustee,  for  a  term  of 
years  determinable  on  the  death  of  the  set* 
tier;  on  the  other  hand,  inRowley  v.  Holland^ 
where  the  circumstances  were  the  same,  ex- 
cept that  the  settler  himself,  was  substitu- 
ted in  the  place  of  the  trustee,  as  to  the 
term  of  ninety-nine  years  determinable  on 
his  death,  the  implication  was  excluded. 


XZthly^  Of  Persons  who  have  Estates-TaiL 

On  this  subject  there  is  an  ample  dis- 
cussion in  p.  342.  The  general  result 
is  that  an  estate-tail,  while  vested  in  the 
donee  or  heir  in  tail,  under  the  infail, 
will,  for  the  sake  of  the  heirs  in-tail,  and 
to  preserve  their  right  of  succession,  be 
protected  from  merger;  but  this  estate 
when  changed  into  a  base  flee,  either  in  the 
donee  in  tail,  or  in  any  other  person,  will, 
like  all  other  particular  estates,  be  subject 
to  the  doctrine,  and  to  the  operation  of 
merger. 

Though  it  is  agreed  that  an  estate-tail  is 
privileged  from   merger,  yet  it  seems  the 


(a)  2  Vern.  370. 
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privilege  is  only  in  favor  of  the  issue^  to 
preserve  their  interests.(flf)  To  carry  the 
exemption  farther,  would  be  attended  with 
absurdities.  What  reason  can  be  adduced 
against  the  merger  of  the  determinable  fee, 
arising  from  a  conveyance  by  tenant  in  tail, 
in  the  reversion  in  fee,  subject  to  a  right  in 
the  issue  to  defeat  the  determinable  fee  J  By 
allowing  them  to  restore  themselves  to  the 
estate-tail,  their  rights  are  amply  pro- 
tected. On  the  other  hand,  by  denying 
that  the  determinable  fee  was  capable  of 
merging,  might  be  to  carry  on  two  succes- 
sions, till  the  right  of  the  issue  was  clearly 
barred  and  defeated;  and  then  the  deter- 
minable fee,  if  the  union  continued,  must 
merge,  so  that  the  right  of  succession,  un- 
der a  continuing  seisin  might  be  varied, 
without  any  new  act  of  the  party.  It  is 
more  reasonable,  and  more  consistent 
with  the  rules  of  law,  to  say,  (and  this  in- 
deed is  the  effect  of  the  decisions,)  {b)  that 
as  against  the  issue  in  tail,  the  right  to 
the  estate-tail  is  subsisting,(c)  and  against 
all  other  persons  the  time  of  the  estate-tail 
is  merged. 

To  the  authorities  which  have  been  cited 
may  be  added  Crow  v.  Baldwere^  {d)  for  the 


(a)  Perk.  s.  520.  cites  H.  7. 1 1. 
{h)  Stringer  v.  New»  9  Mod.  363. 
(c)  Sjnoaondu  v.  Cad  more,  4  Mod.  1, 
(<Q  5  Term  Rep.  104. 
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purpose  of  introducing  the  observation  of 
Lord  Kenyon^  which  was  made  in  these 
terms:  (a) 

The  operation  of  a  fine  and  a  re- 
covery on  questions  of  this  kind  is  ex- 
tremely diflferent.  If  a  tenant  in  tail, 
with  a  reversion  in  fee  to  himself,  levy  a 
'*  fine,  the  effect  of  that  on  the  estate-tail  is 
creating  a  base  fee;  and  that  becomes 
merged  in  the  other  fee,  and  lets  in  all 
"  the  incumbrances  of  the  ancestor^  which 
has  frequently  happened  in  practice,  from 
such  a  person  being  ill  advised  to  levy  a 
fine,  instead  of  suffering  a  recovery. 
Gtenerally  speaking,  where  two  estates 
unite  in  the  same  person  in  the  same 
right,  the  smaller  one  is  merged  in  the 
other,  except  in  the  case  of  an  estate^-taii^ 
and  a  reversion  in  fee,  which  may  exist 
together.  In  such  a  case,  by  the  ope- 
'*  ration  of  the  statute  De  donis  the  estate-^ 
"  tail  is  kept  alive,  not  merged  by  the 
*^  reversion  in  fee." 

In  addition  to  the  authorities  already 
cited|  it  may  be  observed  that  a  remainder 
in  tail  may  be  void,  because  the  same  ex- 
tent of  ownership  or  more  is,  in  effect,  com- 
prised in  a  former  estate-tail.  This  may 
be  the   result,  though  there  are    different 

(a)  Crow  T.  Baldwere,  5  Term  Rep.  109. 
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states  of  ownership  ;  as  in  the  instance  of  a 
gift  to  a  man  and  woman,  and  the  heirs  of 
the  body  of  the  maii»  with  remainder  to 
the  man  and  woman  and  the  heirs  of  their 
two  bodies  :(a)  for  the  second  estate-tail 
must  necessarily  expire  with  the  determi- 
hation  of  the  fermer  estate-tail. 

lAthly,  Of  Persons  who  have  Estates  in  Right 
of  their  Wives  and  also  of  themselves. 

A  general  view  of  the  law  on  this  sub- 
ject has  been  taken  in  p.  £78,  and  in 
different  parts  of  this  Essay.  All  that 
remains  to  be  done  in  this  place,  is  to  take 
a  summary  view  of  the  distinctions  appli- 
cable to  this  subject, 

1st,  With  reference  to  terms  of  years. 

2dly,  With  reference  to  estates  of  free- 
hold. 

And  Sdly,  With  reference  to  estates  to 
be  enlarged  by  release  or  confirmation. 

1st,  When  a  woman  has  a  term  of  years(6) 
either  in  her  own  right,  or  as  executrix  or 
administratrix,  and  her  husband  afterwards 
purchases  the  immediate  reversion  or  re- 
mainder, the  term  will  be  merged ;  but  if  the 
reversion  had  descended  to  him,  or  if  he  had 
purchased  the  reversion  or  remainder  be- 
fore his  wife  acquired  the  term,  the  act  of 


(0)  1  Inst.  28.  b. 

(b)  Downing  v.  Sejmoar,  Cro.  Elic.  912. 
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law  would  not  have  been  an  extinguisliment 
of  the  term  of  the  wife.(a) 

In  Easter  Term,  5  Eliz.(6)  it  was  held  by 
all  the  j  ustices  that  if  a  feme  executrix  has 
a  term  and  takes  a  husband^  and  the  hus-' 
band  purchases  the  reversion,  the  term  is 
extinct  as  to  the  wife  if  she  survive — but 
in  respect  of  all  strangers,  it  shall  be  account- 
ed assets  in  ses  mains.  In  another  case, 
Holt,  Chief  Just,  indeed  said,(c)  •*  so  if  A. 
*^  has  a  term  in  right  of  his  wife,  or  as  exe- 
^'  cutor,  and  purchases  the  reversion,  it  is  no 
*'  extinguishment,  because  he  has  the  term 
*'  and  reversion  in  different  rights." 

The  case  of  Lady  Piatt  v.  Sleap,{d)  is  an 
authority  that  the  descent  of  the  immediate 
freehold  to  a  feme  does  not  merge  an  estate 
for  years  vested  in  the  husband  in  his  own 
right. 

In  another  case,  {e)  a  lease  was  made  to 
husband  and  wife  for  years,  and  they  enter- 
ed ;  the  lessor  afterwards  enfeoffed  the  hus- 
band, who  died  seised.  The  wife  survived 
and  claimed  the  term ;  and  betwixt  the 
wife  and  the  heir  of  the  husband,  the  de- 
bate was,  whether  this  term  was  extin- 
guished :    and  it  was   held  by  the  whole 


(a)  Leon»  38. 
{b)  Moor,  54. 
(c)  1  Salk.  326. 
{d)  Cro.  J.  275. 

{e)  Downing  v.  Seymonri  Cro.  Eliz.  91?«  see  also  Moor,  54. 
4  Lev.  38. 
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court,  that  by  the  acceptance  of  the  feoflf- 
ment>  the  husband  had  surrendered  the  term,  . 
and  it  was  extinguished. 

A  distinction  is  added  in  these  terms. 
^*  But  if  the  conveyance  had  "been  by  bar- 
**  gain  ani  sale  inrolled,  or  by  fine,  it  had 
''  been  otnefwise."  Neither  the  reason  or 
the  grounds  of  this  distinction  are  com- 
prehended. 

But  if  an  estate  for  years  {a)  be  granted 
to  A.  and  the  wife  of  the  reversioner,  it 
shall  not  drown  in  the  reversion,  but  upon- 
the  death  of  the  wife  previous  to  A.  the  in-* 
tirety  shall  vest  in  him.  The  exemption  * 
from  merger  is,  first,  for  the  sake  of  the 
other  joint-tenant,  and  secondly,  and  prin- 
cipally, because  the  husband  had  the  in- 
heritance before  his  wife  acquired  the  term  ; 
for  if  she  and  her  companion  had  been  joint- 
tenants  of  the  term,  and  he  had  purchased 
the  reversion,  there  would  have  been  a 
merger  for  a  moiety :  so  if  she  should  sur-* 
vive,  the  term  would  continue  in  her  and 
her  husband  in  her  right ;  of  course  the  in- 
terest of  the  joint-tenant  is  not  the  only 
ground  of  exemption, 

2dly,  When  a  woman  has  an  estate  of 
freehold  for  her  life,  with  remainder  to  her 
husband  for  life,  her  estate  of  freehold  will 
remain  distinct  from  the  estate  of  her  hus- 
band, and  will  not  merge  in  it.{b) 


MM>MMi«% 


(a)  Plow.  Com.  4l8. 

[b]  Steyens  v«  Bretiidge»  1  Lev,  86. 
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Also  though  her  husband  had  purchased 
the  remainder  or  reversion,  her  estate  would 
not  have  been  destroyed  as  against  her  ;  still 
less  would  it  have  been  destroyed  by  a 
descent  to  him  of  the  remainder  or  rever* 
sion. 

So  when  the  husband  has  an  estate  for 
life,  and  the  fee  descends  to  his  wife,  his 
estate  for  life  will  remain ;  but  when  the  hus* 
band  has  an  estate  for  years  or  for  life,  (a) 
and  he  and  his  wife,  or  his  wife  with  his  con- 
sent and  agreement  (for  she  cannot  become 
a  purchaser  against  his  will)  purchase  the 
remainder  or  reversion  expectant  on  this 
particular  estate,  then  it  should  seem  the 
particular  estate  of  the  husband,  will 
merge.  And  where  husband  and  wife 
are  seised  in  right  of  the  wife  for  her  life, 
and  they  accept  a  grant  of  the  rever- 
sion, the  estate  for  life  will  be  merged ;  at 
least,  till  the  wife  waives  the  reversion ; 
and  by  this  merger  a  contingent  remainder 
will  be  destroyed. (6) 

A  woman  tenant  for  life  intermarried 
with  him  in  remainder  in  tail,  and  husband 
and  wife  joined  in  a  fine :  there  was  not  any 
discontinuance,  (c)  This  proves  that  there  is 
not  any  merger  of  the  estate,  to  ail  intents  ; 


{a)  Jenk.  73. 

(6)  Plunket  v.  Holmei,  tupnu 

H  B>t*tM  V.  BMlndg«»  1  Lev;  S6w 
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for  if  the  estate  was  merged  to  all  intents^ 
the  husband  would  be  tenant  in  tail  in  po&« 
session,  and  his  fine  would  create  a  dis-« 
continuance. 

3dly,  In  reference  to  estates  to  be  en- 
larged by  release  or  confirmation ;  the 
estate  of  the  wife  confers  a.  seisin  on  the 
husband  and  wife  in  right  of  the  wife;  and 
therefore  allows  of  an  enlargement  to  him  ; 
but  when  the  husband  has  an  estate  in  his 
own  rights  the  wife  has  not  in  respect  thereof 
any  seisin,  admitting  of  an  enlargement  to 
her.  Hence  the  distinction  to  be  found  in 
Litt.  (a)  and  in  Co.  Litt.  (6)  The  language  of 
Litt,  in  section  525.  is,  "  Also  if  I  let  certain 
**  land  to  a  feme  sole,  for  term  of  her  life, 
^^  who  taketh  husband,  and  after  I  confirm 
^^  the  estate  of  the  husband  and  wife,  to 
*^  have  and  to  hold  for  term  of  their  two 
^^  lives.  In  this  case  the  husband  doth 
"  not  hold  jointly  with  his  wife,  but  hold- 
**  eth  in  right  of  his  wife  for  term  of  her 
^^  life.  But  this  confirmation  shall  enure 
"  to  the  husband  by  way  of  remainder,  for 
*'  term  of  his  life,  if  he  surviveth  his  wife.^^ 
And  in  section  226  the  language  is,  ''  but 
^'  if  I  let  land  to  a  feme  sole  for  years, 
^^  who  taketh  husband,  and  after  I  confirm 


(a)  8.  525, 520. 
(h)  299.  a.  b. 
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'^  the  estate  of  the  husband  and  his  wife, 
.'^  to  have  and  to  hold  for  a  term  of  their 
*'  two  lives :  in  this  case  they  have  a  joint 
*'  estate  in  the  freehold  of  the  land,  for  that 
*'  the  wife  had  no  freehold  before,  &c.  ^^ 

On  the  525th  section  of  Littleton  Lord 
Coke  has  the  following  observations : 

First,  **The  baron  has  such  an  estate  in  the 
*^  land  in  right  of  his  wife,  as  he  is  capable  of 
*^  a  confirmation,  to  enlarge  his  estate  ;  and 
^*  therefore  if  the  confirmation  had  been 
*^  made  of  his  estate  to  him  alone,  to  have 
*'  and  to  hold  the  land  to  him  and  to  his 
*'  heirs,this  had  been  good  to  have  conveyed 
*^  the  fee-simple  to  him,  after  the  decease  of 
*^  his  wife ;  for  if  in  this  case  a  release  be 
^^  made  to  the  husband  and  his  heirs,  this 
*^  is  sufl&cientto  convey  the  inheritance  of 
*^  the  land  to  the  husband/^ 

Secondly,  "  The  wife  hath  the  whole  for 
'^  her.life/^ 

.    Thirdly,  *^  If  the  confirmation  had  been 
'^  made  to  the  husband  and  wife,    to  have  > 
"  and  to  hold  the  land  to  them  two  and  their 

heirs,  they  had  been  joint -tenants  [read 

tenants  by  intireties]  of  the  fee-simple, 

and  the  husband  seised  in  right  of  the 
^'  wife  for  her  life ;  for  the  husband  and  the 
*^  wife  cannot  take  by  moieties  [add  without 
'*  words  of  express  severance]  during  the 
•^  coverture." 

Fourthly^    he    adds    these    distinctions. 
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'^  If  a  man  letteth  land  to  the  husband 
"  and  wife,  to  have  and  to  hold  the  one  . 
moiety  to  the  husband  for  the  term  of 
his  life,  and  the  other  moiety  to  the 
**  wife  for  her  life,  and  the  lessor  con- 
"  firm  the  estate  of  them  both  in  the  land, 
**  to  have  and  to  hold  to  them  and  their 
heire :  by  this  confirmation,  as  to  the 
moiety  of  the  husband,  it  cometh  only 
*^  to  the  husband  and  his  heirs ;  for  the 
^^  wife  hath  nothing  in  that  moiety  ;  but  as 
to  the  moiety  of  the  wife  they  are  joint- 
tenants,  as  hath  been  said,  for  the  husband 
^^  hath  such  an  estate  in  his  wife's  moiety  in 
'^  her  right,  as  is  capable  of  a  confirmation. 
^^  But  if  such  a  lease  for  life  be  made  to 
*^  two  men,  by  several  moieties,  and  the 
^*  lessor  confirms  their  estates  in  the  land^ 
**  to  have  and  to  hold  to  them  and  their 
"  heirs,  they  are  tenants  in  common  of  the 
**  inheritance ;  for  regularly  the  confirma- 
tion shall  enure  according  to  the  quality 
and  nature  of  the  estate,  which  it  doth 
•*  enlarge  and  increase/' 

And  on   the  526th  section.   Lord   Coke 

observes, 

1st.  ^^  Chattels  reals,  as  leases  for  years, 

wardships  and  the  like,  are  not  given  to 

the  husband  absolutely   (as  all  chattels 

personals  are)   by  the  intermarriage,  but 

*^  conditionally,  if  the  husband  happen  to 

^*  survive  her,  and  he  hath  power  to  alien 
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•*  them  at  his  pleasure,  but  in  the  mean 
"  time  the  husband  is  possessed  of  the  chat- 
*^  tels  real  in  her  right/* 

2dly,  **  That  the  husband  hath  such  a 
"  possession  in  her  right  of  the  chattel  as 
^'  is  capable  of  the  confirmation  or  of  a 
"  release/' 

Sdly,  "  The  confirmation  in  this  case  to 
'*  the  husband  and  wife  for  their  lives  maketh 
**  them  joint-tenants  for  life,  because  a 
^'  chattel  of  a  feme  covert  may  be  drowned  •/* 
and  so  note  a  diversity  between  a  lease  for 
life,  and  a  lease  for  years  made  to  a  feme 
covert ;  for  her  estate  of  freehold  cannot  be 
altered  by  the  confirmation  made  to  her 
husband  and  her,  as  the  term  for  years  may, 
whereof  her  husband  may  make  disposition 
at  his  pleasure. 

The  following  difference  is  also  to  be  ob- 
served—If a  sole  woman  seised  of  land  in 
fee  lease  the  same  unto  a  stranger  for  life, 
and  taketh  a  husband,  and  the  lessee  doth 
grant  his  estate  unto  the  husband,  this  is  no 
surrender :  and  yet  as  Pcrktns{a)  observes, 
the  husband  is  seised  of  the  reversion  in  fee, 
which  is  immediate  unto  the  estate  of  the 
lessee :  viz.  in  the  right  of  his  wife,  and  not 
in  his  own  right.     Sheppard  in  his  Touch- 


^i»  ■  >    I    *■  mi,  ■  .  ■      .     .  I, 


(a)  Sec.  622.  Shep.  Toucli.  82.  S.  P. 


stone(a)  has  mistaken  this  point.  He  assumes 
that  the  husband  is  not  capable  of  a  surren- 
der, while  the  true  ground  of  the  case  is, 
that   he  has  taken  a  grant  and  not  a  ^wr- 

render. 

In  Brooke^  Ch.  Surrender(6)  these  points  are 
also  to  be  found :  land  was  given  to  R.  and 
J.  his  wife,  and  to  the  heirs  of  R.,  and  R. 
died  having  issue  a  daughter  Ciciljf,   who 
took  for  her  husband  O. ;  and  afterwards!, 
who  had  survived,  gave(c)  the  land  to  Cicily 
and  O.  her  husband  in  tail,((30  the  remainder 
in  fee  to  O.     It  is  added,  query  if  this  be 
a  surrender)    And  it  seems  not ;    because 
the  husband  is  joined  with  his  wife.    And 
he  adds,(rf)  also  note  by  all  the  justices  of 
the  Common  Pleas,  if  a  man  lease  land  to 
two  for  the  term  of   their  lives,    and  has 
issue  two  daughters  and  die,  and  one  daugh- 
ter takes  husband,  and  the  tenant  grant  his 
estate  to  the   husband  and  wife,    that  this 
is  no  surrender   clearly*    Perkins  {e)  states 
the  same  point  to  the  same  effect. 

These  cases  prove  that  a  purchase  by 
way  of  grants  which  a  husband  makes  in 
his  own  right,  either  to  himself  alone,  or 
to  himself  and  wife  jointly,  wiU  not  ope-^ 
T9.fe  acroinsfc  the  intention^   as:  a  surrender. 


(6)  pi.  20. 

(c)  By  feoffment— matt  be  nndentoodi 

(d)  pi.  2S.   Shep.  Towch.  M.  S.  P. 
{0)  Sect.  023. 
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On  the  other  liand^  an  instrumentm  the  fonii 
of  an  express  surrender^would  produce  the  ef- 
fectof  the  instrument  whose  form  was  adopted . 

In  another  case(a)  there  was  a  tenant  by 
the  curtesy,  with  the  reversion  to  hus- 
band and  wife.  The  tenant  by  the  curtesy 
enfeoffed  the  husband  and  wife^  and  this 
was  adjudged  a  surrender  to  the  wife,  and 
no  feoffment ;  and  so,  adds  Brooke^  see  that 
if  the  feme  die  without  issue,  the  heir  of 
the  wife  may  enter  upon  the  husband :  and 
the  like  point  is  in  pi.  34.  The  reason  of 
the  determination  seems  to  have  been,  that 
the  feme  was  an  in&nt.  Another,  and  more 
cogent,  reason  may  be,  that  a  surrender  would 
be  a  rightful  act,  while  a  feoffment,  operat- 
ing as  such,  would  give  a  fee  under  a  new 
title,  and  by  wrong. 

A  husband  and  wife(6)  joined  in  a  fine,  for 
the  purpose  of  giving  effect  to  a  building 
lease  of  lands,  in  which  the  wife  had  an 
restate  for  her  jointure,  for  her  life ;  and  it 
was  held,  that  the  wife's  estate  should  not 
be  subject  to  the  charges  of  the  husband, 
created  between  the  jointure  and  the  lease. 
This  case  proves  that  no  merger  of  the  wife^s 
estate  took  place,  but  the  use  arose  to  each 
person  from  his  or  her  own  seisin  or  estate* 


(a)  Brooke  Surrender,  f>l.  26. 

[b]  Skin.  238.  Com.  Dig.  1JmD.& 
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I5/A/3/,  Of  Persons  who  have  Estates  as  Ilxecu^ 
tors  or  Administrators y  and  tilso  iri  their  own 
Right. 

An  ample  discussion  on  this  subject  will 
be  found  in  p.  299- 

The  prominent  distinctions  are — first,  the 
law,  unless  forced  to  a  different  conclusion, 
favors  the  continuance  of  the  estate  which 
the  executor  or  administrator  has  in  that 
t^haracter.  And  therefore  the  act  of  law 
will  not,  by  its  own  operation,  without  the 
intervention  or  act  of  the  party,  put  an  end 
to  the  estate  of  the  executor  or  administra- 
tor* llence  the  decisions  whicli  establish 
that  when  the  owner  of  the  immediate  free- 
hold, or  of  the  inheritance,  becomes  ah 
executor  or  administrator ;  or  when  a  per- 
son being  an  executor  or  administrator 
fakes  the  fee  by  descent,  or  marries  (a)  the 
owner  of  the  reversion  or  remainder; 
in  either  case,  there  will  not  be  any 
merger;  because  the  descent  or  title  by 
marriage;  or  the  character  of  executor 
br  administrator,  is  by  mere  operation  of 
law;  but  the  moment  the  executor  or  ad- 
ministrator ceases  to  hold  the  term  in  that 
right  by  claiming  the  term  as  legatee,  &c.; 
or  the  moment  that  he  or  a  husband  by 
his  own  voluntary  act  purchases  the  rever- 

(a)  4  I^.  38. 
TOL.  Ill,  M  M 
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sion  or  remainder  expectant  on  the  term  of 
years,  the  term  will  be  influenced  by  the 
learning,  and  consequently  be  subject  to 
the  operation,  of  merger. 

In  these  distinctions  will  be  found  a 
summary,  and  the  general  result  of  the  de- 
tailed view  which  has  been  taken,  of  the 
several  decisions,  and  text  authorities,  re* 
levant  to  this  point. 

iGthfyj  Of  those  who  have  several  Estates^  one 
in  their  individual  Capacity y  another  in  their 
corporate  Capacity. 

No  point  in  the  law  of  merger  seems  to 
be  involved  in  more  difficulty  than  that, 
which  belongs  to  this  head.  It  is  not  easy 
to  extract  any  satisfactory  principle,  or 
solution  from  the  authorities.  The  rea- 
der is  referred  to  the  observations  which 
have  already  been  offered ;  and  the  distinc- 
tions which  are  stated  by  Comyns  in  his 
Digest  (a)  will  be  added. — He  puts  the  dis- 
tinctions in  these  terms.  So  if  a  natural 
person  purchases  to  him  and  his  successors, 
he  has  only  for  life  ;  so  if  a  body  politic 
takes  in  its  natural  capacity,  as  a  lease  to 
a  dean,  &c.  for  one  hundred  years,  and 
afterwards  a  release  to  him  and  his  succes- 
sors,  it  gives  to  him  only  for  life,    for  he 

(a)  Title  Estates,  a.  2» 
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takes  the  le^e  in  his  own  natural  capa- 
city. So  if  a  corporation  sole,  as  a  bishop, 
parson,(a)  &c.  purchases,  he  has  not  a  fee 
without  the  word  successors. 

On  these  distinctions  it  may  be  observed, 
first,  that  the  purchase  is  assumed  to  be  by 
deed  and  not  by  will ;  and  in  a  deed,  the 
word  successors  is  not,  though  in  a  will  it 
is,  equivalent  to  heirs.  In  the  second  in- 
stance, the  purchase  was  in  the  corporate 
capacity.  And  in  reference  to  a  corpora- 
tion the  word  heirs  in  a  deed  is  not  equiva* 
lent  to  the  word  successors. 

In  the  third  instance  it  is  submitted 
though  a  dean  and  chapter  may  have  a  lease 
for  years  in  their  corporate  capacity,  yet 
a  sole  corporation,  as  a  chantry  priest,(6)  a 
parson,  or  even  a  dean,  being  a  sole  corpo** 
ration  cannot  have  a  term  in  any  other  than 
its  individual  capacity.  The  point,  how- 
ever, intended  to  be  expressed  is,  that  when 
the  dean  has  a  term  of  years  in  his 
individual  capacity,  and  the  release  ope- 
rates to  the  dean  in  his  individual  capacity^ 
the  fee  cannot  pass  to  him  without  the 
word  "  heirs  ;*^  for  in  a  deed  the  word  "suc- 
"  cessors^^  will  not  be  equivalent  to  the 
woi;d  *^  heirs/'  In  those  instances  in 
which  the   dean  is  a  sole   corporation,  it 


(a)  Add,  Chantry  priest  incorporate,  I  Inat.  9.  a, 

[b)  i  Inst.  9.  a. 

M  M  2 
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wouW,  m  reference  to  those  instances^  bfe 
proper  that  the  grs^nt  should  be  to  the' 
dean  and  his  successors  when  he  is  to  take 
in  his  corporate  capacity.  And  yet  Lord 
Coke  has  supposed  that  a  chantry  priest 
incorporate,  is  not  capable  of  a  grant  to 
him  and  his  successors  ;  a  pdint  which  h 
questionable :  *  for  a  bishop  or  a  parson 
is  capable  of  a  fee  as  such ;  and  a  grant  to 
a  bishop  in  libera  eleemosina  will  pass  the 
fee  withoat  any  words  of  inheritance. (a) 

Had  the  law  been  otherwise,  the  general 
result  would  have  seemed  to  bfe  that  a  re- 
lease to  a  sole  corporation  in  its  politic 
capacity,  would  not  enlarge  or  merge  the 
estate  which  the  individual  had  in  his  own 
right,  and  in  his  individual  capacity;  but 
the  case  of  the  lessee  becoming  parson,  as 
generally  understood,  favors  a  contrary 
conclusion.  For  a  release  to  the  indivi* 
dual  who  is  a  sole  corporation,  and  to  his 
heirs,  will  enlarge  a  term  vested  in  that  per- 
son, because  lie  cannot  liave  the  term  in  an^ 
other  right  than  in  his  individual  capacity. 
But  when  a  term  is  vested,  as  it  may  be, 
in  a  corporation  aggregate  of  many,  the 
grant  of  the  fee  to  any  individual^  being  a 
member  of  that  corporation ;  or  even  to 
the  bead  of  that  corporation,   ai^  a  mayor^ 

(a)  1  loAt.  9.  A« 
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dean,  &c^  will  not  extinguish  the  term. 
The  case  of  the  lessee,  who  afterwards  be- 
comes parsron  of  the  lands  which  are  leash- 
ed, and  on  which  so  great  a.  diversity  of 
opinion  has  been  entertained,  occasions 
the  principal  difficulty;  since  an  indivi- 
dual took  the  term  as  an  individual,  though 
granted  to  him  when  parson,  and  the  term 
was  treated  as  extinguished,  and  not  mere- 
ly as  suspended  by  his  acceptance  of  the 
parsonage  in  his  character  of  parson:  so 
that  though  in  his  politic  capacity  he  be- 
came the  owner  of  the  freehold,  the  term 
which  he  had  in  his  individual  capacity 
was  annihilated. 

JLord  Coke  account?  for  the  distinction 
in  these  terms  :(a).  "  A  master  of  ^n  hos- 
"  pital  being  a  sole  corporation,  by  the 
*•  consent  of  his  brethren,  makes  a  lease 
for  years  of  part  of  the  possessions  of 
thf  hospital.  Afterwards  the  lessee  for 
years  is  made  master.  The  term  is 
'^  drowned.  For  a  man  cannot  have  a 
*'  term  for  years  in  his  own  right  and  a 
^^  freehold,  in  autre  droit  to  consist  toge- 
ther, (as  if  a  man,  lessee  for  years,  take 
a  feme  lessor  to  wife)  [an  examplie,  how- 
^*  ever,  which  in  tlie  mode  in  which  it  is 
^^  stated,  is   not  law.]     But  a  man  may 
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*^  have  a  freehold  in  his  own  rights  and  a 
term  in  autre  droit ;  and  therefore^  if  a 
man  lessor  take  a  feme  lessee  to  wife^ 
"  the  term  is  not  drowned,  but  he  is  pos- 
"  sessed  of  the  term  in  her  right,  during  the 
^'  coverture.  So  if  the  lessee  make  the  lessor 
**  his  executor,  the  term  is  not  drowned. 

*^  But  if  it  had  been  a  corporation 
**  aggregate  of  many,  the  making  of  the 
^^  lessee  master,  had  not  extinguished  the 
^^term;  no  more  than  if  the  lessee  had 
"  been  made  one  of  the  brethren  of  the 
'*  hospital.^' 


IJthlt/,  Of  Persons  who  have  Titles  by  Cur^ 

tesy. 
ISthiy,  Of  Persons  who  have  Titles  to  t)ower. 

In  order  to  confer  a  title  of  dower,  or 
a  title  by  curtesy,  two  out  of  many  other 
requisites  must  concur. 

First,  As  to  dower,  the  husband,  ahd  as 
to  curtesy  the  wife  must  have  a  sole  seisin, 
and  such  seisin  should  be  of  the  freehold 
and  of  the  inheritance ;  either  as  one  entire 
Estate,  or  as  several  estates,  without  any 
interposed  estate  of  freehold.  The  impe- 
diment arising  from  a  joint-tenancy,  may 
be  removed  by  means  of  merger,  operat- 
ing to  sever  the  tenancy;  as  in  Wiscofs 
case,  and  other  like  instances.     So  the  im- 


ON  MERGER.  S« 

pediment  arising  by  an  interposed  estate 
of  freehold,  as  in  Duncombe  v.  Duncombe, 
may  be  removed  by  the  merger,  first  of 
the  interposed  estate  of  freehold  in  the  in- 
heritance, and  secondly,  of  the  immediate 
estate  of  freehold  in  the  same  inheritance; 
thus  uniting  the  freehold  and  the  inheri- 
tance ;  and  thus  conferring  a  seisin  of 
which  the  husband  may  have  curtesy,  or 
a  wife  may  have  dower.  Several  instances 
of  this  sort  have  been  given  in  preceding 
parts  of  this  work. 

It  is  also  to  be  remembered  thai  a  man 
may  have  a  seisin  of  which  his  wife  may 
be  dowable,  or  a  woman  may  have  a  seisin 
giving  a   title  of  curtesy  to  her  husband, 
by  reason  of   a  temporary  union  of    the 
freehold  and  of  the  inheritance.     Such  title 
to  dower,  or  to   curtesy,  may  be  defeated 
by  reason  that  a  contingent  remainder  inter- 
posed between  the  freehold  and  the  inheri- 
tance   becomes   vested,  and  separates  the 
freehold   from   the   inheritance.     The  two 
leading  authorities   on   this  point  are  the 
cited  cases  of  Lewis  Bowies,  (a)  and  Boothby 
V.  Vernon,  {b)   and  the  other  cases  of  that 
clasd  collected  under  the   head   treating  of 
Contingent  Remainders. 


(a)  11  Rep.  70. 
(6)  9  Mod.  147. 
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It  should  be  remembered  in  this  place,' 
that  the  existence  of  an  interposed  estate 
for  years,  does  not  exclude  the  right  to 
dower  or  to  curtesy  ;  and  that  terms  for 
years  are  frequently*  kept  on  foot  to  attend 
the  inheritance^  for  the  purpose  of  protect- 
ing the  inheritance  from  a  title  of  dower, 
^.ttaching  after  the  creation  of  the  term. 
Should  the  term  become  merged  by  acci- 
dent or  design,  this  protection  would  be 
Ipst,  And  it  is  to  be  observed,  that* 
neither  the  heir  or  the  devisee  of  the 
husband  can  use  a  term  as  a  protection, 
against  the  dower  of  the  widow ;  nor  can 
a  purchaser,  after  the  death  of  the  hus- 
l>and,  avail  himself  of  the  term,  to  the 
prejudice  of  the  dower  of  the  widow,  un- 
1/ess  he  has  obtained  an  actual  assignment 
of  the  term  ;  and  it  should  seem  that  such 
assignment  should  be  taken  in  the  life-time 
of  the  husband,(a)  and  consequently  before 
the  right  to  dower  shall  be  perfected  in 
the  wife,  by  the  death  of  her  husband^ 
To  render  the  term  available  against  the 
wife,  (6)  a  cesset  executio  during  the  term 
is  to  be  obtained  as  part  of  the  judgment: 
such  cesser  of  execution  cannot,  it  is  ap- 
prehended, be  obtained  when  a  rent  is  re* 


(a)  Manndrell  v.  Maundrell,  10  Ves.  J.  246. 
(ft)  Salk. 
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served  by  the  lease  creating  the  term,  and 
the  wife  is  intitled  to   be  endowed  of  the 
reversion,  and  consequently  of  the  benefit 
of  the  rent,  incident  to  that  reversion.  And 
as  every  term  originating  by  way  of  lease, 
^nd  not  as  a  particular  estate  with  remain-* 
dej:  over,  creates  the  relation  of  lord  and 
tenant,  and  consequently  a  right  to  services, 
yrhich  under  the  feudal  system  yr^s  the  prin- 
cipal object  of  tenure,  it  is  ratljer  ^ingi^lar 
how  the  cesset  executio  was  introduced  into 
practice.     Its  introduction  may,   perhaps, 
be  accounted  for  in  this  manner.     It  is  a 
cesser  of  execution  only  as  to  the  possession^ 
and  not  as  to  the  benefit  conferred  by  the 
reversion  in  respect  of  rent  or  services.     It 
restrains  the  right  to  have  the  actual  occu- 
pation of  the  land,  and  not  the  pernancy  of 
the  repts,  &c.     Thiis  the  wife   obtains  an 
actual  estate  of  freehold  by  way  of   rever- 
sion, and  a  right  to  the  rent  or  services  as 
annexed  to  the  reversion,  although  her  right 
to  the  actual  possession   is   suspended   or 
postponed.     Pfirtly  on  these  grounds,  and 
partly  because  the  term  may,  by  the  acci- 
dent of  merger,  &c.  become  extinguished, 
the  practice  with  many  conyeyancers,  conr 
trary  to  the  general  and  prevailing  opinion 
in  former   times,  is  to    advise   purchasers 
not  to  rely  on  an  attendant  term,  as  a  clear 
and  certain  protection  against  dower ;    but 
they  are  recommended  to  require  a  fipe  to 
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be  levied  by  the  husband  and  wife^  in  extin^ 
guishment  of  her  title  of  dower.(a) 


Zlstli/,  Of  Persons  who  are  Copyholders. 

In  reference  to  this  subject  the  reader 
must  carefully  distinguish  between  merger 
and  extinguishment. 

There  may  be  a  merger  of  a  particular 
estate  in  the  remainder  or  reversion  in  fee^ 
when  both  estates  are  of  copyhold  tenure. (6) 
This  is  properly  an  instance  of  merger ;  and 
Dove  V.  Williot  is  an  authority  that  merger 
may  take  place  between  those  parties  :  for 
it  was  said  by  Gawdey,  Clench,  and  Wray, 
that  "  by  the  surrender  of  a  tenant  for  life 
*^  to  the  use  of  him  in  remainder,  his  estate 
*^  [the  estate  for  life]  is  drowned  in  the  fee, 
**  and  as  it  were  extinct.*^  In  that  case 
there  was  a  tenant  for  life  with  remainder 
in  fee,  and  the  remainder-man  made  a  lease, 
and  afterwards  the  tenant  for  life  and  the 
femainder^man  joined  in  a  surrender  to  the 
use  of  the  remainder-man  in  fee.  And  it 
was  held  that  the  lease  for  years  became 
immediately  chargeable  on  the  possession, 
and  the  point  was  illustrated  by  a  compari- 
son in  the  terms,  ^'  as  if  he  in  the  remainder 


(a)  The   19th  and  90th  bead»  of   divitioD,  are  iotrodaced 
after  the  lith  division. 

[b]  Cro.  EI'u.  160. 
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*^  grants  a  rent-charge,  and  after  the  tenant 
**  for  life  surrenders,    the  rent   shall  com- 
^*  mence  presently/^     To  avoid  confusion 
or  erroneous  conclusions  it  will  be  proper  to 
distinguish  this  case   from   Treporfs  case, 
Bredon's  case,  and  the  cases  of  that  class. 
A  surrender  of  copyhold  lands  to  uses  is  a 
common  law  assurance.     The  use  is  a  limi- 
tation of  a  legal  estate,  and  although  the 
tenant  for  life  and  the  remainder-man  joifled 
in  the  surrender,    yet,    in  construction  of 
law  and  in  effect,   the  surrender  proceeded 
entirely  from  the  tenant  for  life,    and  con- 
sequently there  was  not  a  conveyance  in 
fee,  proceeding  from  the  united  ownership 
of  the  tenant  for  life  and  of  the  remainder 
man ;  but  merely  a  surrender  by  the  tenant 
for  life  of  his  estate  for  life,   to  the  use  of 
the  remainder-man.     The  surrender  by  the 
remainder-man  to  the  use  of  himself  was 
inoperative. 

On  the  head  of  extinguishment  of  thA 
copyhold  tenure,  the  reader  is  advised  to 
consult  the  chapter  in  which  Mr.  Watkins 
has  treated  of  that  subject.  The  result  of 
the  rule  that  nemo  potest  esse  ddminus  et 
fenens,  is,  that  whenever  the  copyhold  tenant 
acquires  an  estate  either  in  possession  or  re- 
version or  remainder  in  the  freehold  tenure  of 
the  same  lands,  he  will  cease  to  be  a  tenant 
by  copy  of  court  roll;  and  even  an  e^f  af  e-/ai/ 
will  be  barred.  Although  a  copyholder  has^ 
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for  the  purposes  of  enjoyment,  a  fee  or  an 
estate-tail,  or  an  estate  for  life,  yet,  in  in- 
tendment of  law,  he  is  merely  tenant  at 
the  will  of  the  lord  ;  and  consequently  his 
fee,  his  estate-tail,  or  bis  life-estate,  may 
be  extinguished  by  his  acceptance  of  any 
estate,  however  small,  in  the  freehold 
tenure.  In  this  respect  there  is  a  differ- 
ence between  copyhold  interests  and  all 
other  interests.  The  decisions  are  founded 
on  the  principle  that  the  copyholder  ^s 
merely  a  tenant  at  wilL  Therefore  the  gene- 
jral  rules  which  govern  the  learning  of 
pierger,  or  the  nice  distinctions  which 
prevail  in  the  general  learning  of  suspension 
and  extinguishment,  cannot  with  proprie- 
ty be  brought  into  application  in  a  ques- 
tion which  involves  the  extinguishment  of 
the  copyhold  tenure  in  the  freehold 
tenure.  As  to  copyholds,  there  is  rather  a 
change  or  extinguishment  of  tenure  than 
a  merger  of  estate. 

These  are  all  the  observations  which 
it  is  either  necessary  or  fit  to  make  on  a 
subject,  so  fully  stnd  amply  discussed,  in 
a  work  which  is  in  the  hands  of  most  pro- 
fessional gentlemen. 

The  doctrine  pf  etffranchisement  of  copy- 
hold lands,  does  to  ^  certain  extent  partake 
partly  of  the  learning  of  merger,  and  partly 
of  the  common  law  learning  of  extin- 
guishment.   As  a  point  of  practice,  it  may 


be  sti*ohgly  recommended  that  every  ccrpy- 
holder  prior  to  his  acceptance  of  an  estate 
in  the  freehold  tenure,  either  by  way  of 
extinguishment  or  enfranchisement,  should 
create  a  term  Jar  years,  out  of  the  copy- 
hold tenure,  with  the  consent  of  the  per- 
son who  has  the  freehold  tenure,  and  ob^ 
tain  a  declaration  of  trust  under  whicfh 
this  term  of  years  may  be  kept  on  foot, 
to  protect  the  title  from  incumbrances 
affecting  the  freehold  tenure,  as  far  as 
these  incumbrances  would  attach  on  the 
possession  in  derogation  of  the  title  under 
the  copyhold  tenure,  if  the  title  under 
the  copyhold  tenure  were  accepted,  with- 
out the  precaution  of  creating  a  term'  for 
years  out  of  that  tenure.  It  is  believed, 
there  is  a  case,  (thaugh  that  case  has  not 
been  found,)  in  which  it  was  decided  that 
the  incumbrances  affecting  the  freehold 
tenure,  were  not  accelerated  by  ati  enfran-* 
chisement  to  the  tenant  under  the  copy-^ 
hold  tenure.  If  such  a  case  should  be 
found,'  and  it  should  b^  considered  as 
law,  the  ground  of  decision  must  be  thalt 
an  enfranchisement  operates  by  way  of  en* 
largeraent  of  tlie  estate  of '^  the  copyhold 
tenant ;  so  that  the  possession  is  held  tinder 
the  copyhold  title,  and  consequently  there 
is  not  any  absolute  merger  of  the  copyhold 
estate,  so  as  to  accelerate  the  charges  of 
the  lord  of  the   manor  or  other  person^ 
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having  the  estate  under  the  freel;iold  tenure. 
Such  a  propositioih  though  it  may  have 
been  perfectly  consistent  with  the  prin- 
ciples of  tenur^^  did  not  prevail  in  those 
cases  of  enlargement  of  estates  for  years, 
&c.  by  release  and  confirmation,  in  which 
the  general  principles,  if  there  be  such  a 
principle  of  law  applicable  to  the  eidarge-- 
ment  of  the  estate  of  a  copyholder  by  en- 
franchisement, might  have  prevailed  with 
reference  to  the  enlargement  of  an  estate 
for  years,  &c.  It  is  in  vain  to  say  that 
the  case  of  a  copyholder  in  fee,  accepting 
an  enfranchisement,  and  the  case  of  a 
tenant  in  fee  of  the  freehold  tenure,  who 
accepts  a  release  of  the  services,  stand  on 
the  same  footing*.  In  the  case  of  the  copy- 
holder the  estate  of  the  freeholder  passes 
by  way  of  conveyance  from  him  to  the 
copyholder.  This  estate  is  extinguished, 
and  with  it  the  right  of  common,  8cc. 
There  is  the  enlargement  of  an  estate  at  will 
into  an  estate  in  fee.  This  is  a  case  within 
the  statute  of  quia  emptores  ;{a)  but  in  the 
case  of  a  release  of  services,  to  a  person 
who  has  an  estate  in  fee  of  the  freehold 
tenure,  there  is  merely  an  extinguishment 
of  the  services.  The  lord  has  no  estate 
in  the  land,  but  merely  an  estate  in  the 


(a)  21.  Ed.  1. 
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seignoiy  and  in  the  services ;  and  hence 
the  distinction^  that  when  the  tenant  pur- 
chases the  manor^  the  tenancy  is  extin^ 
guished  in  the  manor;  while  the  service* 
are  extinguished  in  the  land  when  the 
tenant  of  the  land  accepts  a  release  of  the 
services. 

The  authorities  collected  to  illustrate 
the  leading  propositions  under  this  division 
are  stated  in  the  margin,  {a) 

Z2dly,  As  to  Persons  who  claim  by  Descent. 

By  means  of  merger,  as  applicable  to 
estates^  and  by  means  of  extinguishment 
as  applicable  to  tenure^  to  services,  and  to 
equities,  &c.  the  course  of  descent  may  be 
varied. 

1st,  As  to.  estates.  Apossessio  fratris  may 
be  acquired  so  as  to  make  the  sister  heir 
by  the  union,  and  consequent  merger,  of 
the  freehold  with  the  inheritance.  Also  a 
man  may  have  several  estates  descendible 
in  a  diflferent  manner;  and  by  reason  of 
merger,  the  course  of  descent  may  be 
changed  as  to  all  these  estates,  except  that 


'«■  y 


(a)  0  Mod.  67.  3  Feere  Wms.  0.  Andrews,  91.  Vtn.  Abr, 
Merger,  361.  363,  364.  Vera.  458.  303.  Cro.  Elix.  160.  360. 
Carter,  23.  Com.  Dig.  Copyhold,  P.  E.  F.  6.  2  Rep.  17. 
2  Vera.  243.  2  Vei.  J.  524. 
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in  which  the  merger  shall  take  place ;  fof  ex* 
ample^  a  person  may  have  an  estate  for  a  life 
or  for  several  lives,  and  that  estate  may 
be  descendible  or  rather  transmissible,  to 
the  heirs  of  the  first  purchaser  of  that  estate^ 
and  his  mother  or  some  other  ancestor, 
may  have  been  the  first  purchaser :  he  may 
at  the  same  time  have  an  estate-tail,  of 
which  he  himself  or  some  ancestor  may 
have  been  the  donee,  and  he  may  at  the 
same  time  have  the  reversion  or  remainder 
in  fee,  descendible  in  a  particular  man- 
ner. The  last  estate  may  have  been  of  his 
own  purchase,  and  consequently  be  de- 
scendible to  *all  his  heirs,  without  any  ex- 
ception or  exclusion,  beginning  with  his 
paternal  heirs. 

The  estate  for  life,  or  the  estate-tail, 
when  converted  into  a  base  fee,  may  merge, 
or  the  estate-tail  niay  oe  enlarged  into  a 
fee-simple  by  means  of  a  common  recovery^ 
and,  as  a  consequence,  the  reversion  or  re-* 
mainder  may  be  barred,  and  in  effect  cease 
f  o  constitute  any  part  of  the  ownership. 

As  to  the  estate  for  life,  after  it  shall  be 
merged,  the  ownership  will  be  governed 
by  the  course  of  descent  of  the  estate  in 
which  the  merger  shall  take  place.  For 
example^  when  a  man  has  an  estate  to  him 
ind  his  heirs  for  three  li tes,  and  that  estate 
is  descendible  to  his  heirs  ex  parte  patetndg 
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and  becomes  merged  in  an  estate  descen-^ 
dible  to  the  heirs  ex  parte  matemd,  the 
maternal  heirs  will  be  intitled  to  the  pos- 
session, as  well  during  the  lives,  as  after 
the  period  originally  appointed  for  the 
commencement  in  possession  of  the  rever- 
4Bion  or  remainder. 

So  if  the  estate  for  lives  had  been  de- 
scendible to  the  heirs  ex  parte  matemd, 
and  that  estate  had  merged  in  an  estate  of 
inheritance,  descendible  to  the  heirs  ex 
parte  paternd,  the  maternal  heirs  would 
have  been  excluded  even  during  the 
Jives. 

So  on  the  renewal  of  a  lease  of  an  estate 
for. lives,  descendible  to  the. heirs  ex  parte 
maternd,  the  estate  taken  under  a  new  lease 
would  be  descendible  to  the  heirs  of  the 
lessee  in  the  new  lease,  on  the  ground  that 
such  lessee  is  the  first  purchaser. 

But  suppose  a  trustee  to  have  the  legal 
estate,  in  trust  for  a  person  and  his  heirs, 
who  derives  his  title  by  descent  ex  parte 
materndy  and  the  lease  to  be  renewed  in 
the  name  of  the  trustee  in  trust  for  the 
same  person  and  his  heirs,  there  are  strong 
grounds  for  contending  that  the  new  estate 
obtained  under  the  tenant  right  of  renewal, 
would  be  descendible  to  the  same  heirs  as 
were  entitled  under  the  original  trust.  The 
principle  to  be  extracted  from  Fenwick  v. 

VOL.  III.  N  N 


545  ON  MERGER. 

Mitford,  and  Earl  Bedford^s  case,  (a)  (a 
principle  adopted  by  courts  of  law  from 
courts  of  equity  ;)  and  as  to  uses  enforced 
On  courts  of  law,  by  the  statute  of  uses, 
and  the  cases  which  preserve  the  equity  of 
redemption  to  the  heirs  who  would  have 
succeeded  to  the  estate  if  it  had  not  been 
mortgaged,  afford  a  strong  argument  that 
a  court  of  equity  would  preserve  the  tnwt 
in  the  line  of  descent,  from  the  person 
who  was  the  first  purchaser  of  the  original 
estate  in  the  trust.  No  decision,  however, 
has  been  found  on  this  subject. 

2d/i/y  As  to  estates'-fai/.  When  the  ow* 
nership  under  the  estate-tail  shall  merge  in, 
or  as  in  the  case  of  Symonds  v.  Cudmore, 
shall  be  united  to  and  blended  with  the 
remainder  or  reversion  in  fee,  the  owner 
of  the  remainder  or  reversion  in  fee,  will, 
for  the  purposes  of  descent,  be  treated  as  a 
purchasing  ancestor,  and  consequently  the 
descent  will  be  to  the  paternal  heirs,  un-» 
less  the  maternal  ancestors  were  the  first 
purchasers  of  the  ownership,  conferred  by 
the  remainder  or  reversion. 

But  when  a  person  is  tenant  in  tail  by 
purchase,  and  suffers  a  common  recovery, 
and  thereby  enlarges,  or  converts,  his 
estate-tail  into  a  fee-simple,  the  estate  ia 


(a)  1  Leo.  182.  Popfaam,  3.  Moor,  71S. 
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fee,  thus  acquired,  will  be  descendible  to 
his  heirs  general,  on  the  ground  that  he 
was  the  first  purchaser.  On  the  other  hand, 
if  a  maternal  ancestor  had  been  the  first 
purchaser,  the  descent  would  have  been  in 
the  line  of  the  heirs  of  that  ancestor.  The 
distinctions  and  the  authorities  on  this 
point  are  stated  in  the  1st  Vol.  p.  198. 

But  in  those  cases  in  which  the  owner- 
ship under  the  estate-tail  merges  in  the 
remainder  or  reversion  in  fee,  the  heirs  of 
the  first  purchaser  of  this  remainder  oi:  re- 
version will  be  preferred,  or  as  the  case  may 
require,  will  exclude  all  other  heirs. 


As  to  Extinguishment. 

It  has  already  been  shewn,  that  on  the 
union  of  the  trust  with  the  legal  estate,  and 
the  consequent  extinguishment  of  the 
equitable  estate  in  the  legal  ownership, 
the  descent  will  be  governed  by  the  leg^ 
ownership,  as  it^the  instsjice  oi Goodright  on 
the  demise  of  (a)  Alston  v.  Wells  and  others. 

So  that  on  the  union  of  the  equitable  in- 
terest with  the  legal  estate,  the  equitable 
interest  will  be  extinguished,  and  the  title 


(•  j  Dougl.  77%.   3  Vet.  J.  339. 
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to  the  legal  estate  will  govern  the  title  to 
the  equitable  ownership. 

So  on  the  extinguishment  of  a  renty  &c. 

the  heirs  to  the  estate  in  the  rent  while  it  was 

« 

subsisting,  will  be  excluded  from  all  benefit. 
Also  on  the  purchase  by  the  lord  of  manor 
of  a  tenement  parcel  of  the  manor,  the  heirs 
to  the  estate  in  the  manor  will  be  intitled 
in  exclusion  of  the  paternal  heirs,  when 
the  manor  is  held  under  a  maternal  descent. 
But  when  the  tenant  of  a  manor,  purchases 
the  services  or  seignory  of  his  particular 
tenement,  then  the  services  will  be  extin- 
guished  in  the  land,  and  the  heir  to  the 
estate  in  the  land,  if  held  by  descent,  will 
be  preferred  to  the  heirs  of  the  purchaser 
of  the  services  ;  but  as  to  copyhold  lands 
held  by  maternal  descent,  and  enfranchised 
to  the  owner  of  the  copyhold  tenement, 
the  descent  will,  it  is  apprehended,  be  go- 
verned by  the  purchase  of  the  freehold 
tenure,  and  not  by  the  purchase  of  the 
copyhold  tenure.  And  yet  in  Rich  v.  Bar-^ 
ker,  {a)  it  is  supposed  that  the  enfranchise- 
ment only  alters  the  manner  of  the  tenure  : 
and  an  observation  has  already  been  made, 
in  reference  to  this  point. 

Also,   though  the  freehold  tenure  should 
be  purchased  in  the  name  of  a  trustee,  so  that 


(a)  Hardr.  131. 
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-an  union  and  consequent  extinguishment, 
under  the  rules  of  common  law,  would  be 
avoided,  yet  the  estate  in  the  copyhold 
tenure  will,  in  equity,  be  attendant  on  the 
estate  in  the  freehold  tenure  ;  and  the  heir 
under  the  copyhold  tenure  will  be  a  trustee 
for  the  heir  or  devisee  under  the  freehold 
tenure  ;  and  customary  rights  of  common, 
&c.  shall  cease,  {a)  and  after  enfranchise- 
ment the  custoniary  right  of  succession,  {b) 
in  favor  of  heirs  in  gavelkind,  borough  En- 
glish, &c.  &c.  will  cease,  and  the  common 
law  right  take  place. (c) 

The  cases  of  Goodright  v.  Serle,  and  Doe 
V.  White,  are  also  to  be  noticed.  These 
cases  establish  the  proposition  that  a  man 
may  have  an  estate  in  fee  descendible  to  his 
heirs  ex  parte  patemd,  subject  to  be  de- 
feated by  an  executory  devise  to  his  heirs 
ex  parte  matemd  ;  and  these  two  interests 
may  continue  distinct  and  subsist  as  alter- 
nate interests  ;  and  the  estate  which  is  sub- 
ject to  the  executory  devise,  if  it  should 
become  absolute ;  or  if  it  should  be  de- 
feated, then  the  estate  arising  under  the 
executory  devise,  would  govern  the  de- 
scent. 

And  it  is  to  be  remembered  that  a  de- 


(a)  I  Walk.  369. 

{b)  Dancer  ▼.  Erett,  Vcni.  392. 

(c)  1  Walk.  sea. 
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scent  from  a  testator^  who  oreates  contin* 
gent  remainders,  will  not  merge  a  parti** 
cular  estate  given  to  his  heir  by  the  will, 
though  a  descent  from  any  other  ances^ 
tor  would  merge  that  estate. 

But  if  there  be  a  devise^  to  an  heir  for 
his  life,  the  descent  to  him  will  merge  his 
estate  for  life^  if  no  other  person  be  concein-^ 
ed  in  in  teres  t.(^^) 

It  may  also  be  called  to  mind  that  a  de« 
scent  to  a  husband,  will  not  extinguish  a 
term  which  he  has  in  right  of  his  wi£e  ;  nor 
will  a  descent  to  a  wife  extinguish  a  term  in 
the  husband^^) 

But  a  descent  will  extinguish  a  term  in 
an  heir,  a^  fer  as  such  term  may  merge  by 
the  rules  of  law,  and  as  £eu*  as  such  merger 
may  be  without  prejudice  to  the  rights  of 
other  persons«(c) 

As  to  Persons  in  Ventre  sa  Mere. 

The  general  rule  is  that  a  child  in  ventre 
sa  mere  is  for  all  purposes  tending  to  its 
benefit,  and  in  some  instances  even  leading 
to  its  prejudice,  {d)  to  be  considered  as  a 
child  actually  in  existence,  {e) 


^■•" 


(a)  Godbold  v.  Freestone,  3  Lev.  406. 

(»)  Pktt  ¥.  Sleep,  Cro.  Jm.  276. 

(c)  ViDcent  Lee's  case,  3  Leon.  161. 

{d)  Blackburn  ▼.  Stables,  2  Vesey  and  Beames,  S68« 

{e)  1  Inst.  241.  b. 
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At  the  common  law,  singular  as  it  may 
seem,  a  child  in  this  condition,  (a)  might 
have  been  vouched.     In   the  case  of  Reeve 
V.  Longy{b)  it  was  decided  by  the  court  of 
C.  B.,  and  affirmed  on  error  by  the  K.  B., 
that  a  contingent  remainder  was  destroyed 
by  the  death  of  the  fether,  and  consequent 
determination  of  his  estate,  while  the  child 
intitled  to  that  remainder,  was  in  the  mo- 
therms  womb.(c)    But  that  decision  was  over- 
ruled in  the  House  of  Lords,  contrary,  how- 
ever, to  the  opinion  of  all  the  judges.    And 
the  opinion  of  the  judges  gave  occasion  to 
the  stat.   of  10  and  11  W.  3.  c.  16.  which, 
after  reciting  that  '^  it  often  happens  that  by 
**  marriage  and  other  settlements,    estates 
*'  are  limited  in  remainder  to  the  use  of  the 
sons  and  daughters,    the  issue   of  such 
marriage,  with  remainders  over,  without 
limiting  an  estate  to  trustees  to  preserve 
the  contingent  remainders  limited  to  such 
sons  and  daughters,  by  which  means  such 
sons  and  daughters,  if  they  happen  to  be 
*^  born  after  the  decease  of  their  &ther,  are 
in  danger  to  be  defeated  of  their  remainder 
by  the  next  in  remainder  after  them,  and 
left  unprovided  for  by  such  settlements. 


€4 


(a)  Raym.  164. 
(&)  1  Salk.  227. 
(c)   lb. 
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contrary  to  the  intent  of  the  parties  that 
made  those  settlements/^  has  enacted,  that 
where  any  estate  already  is,  or  shall  here- 
after by  any  marriage  or  other /settlement 
be  limited  in  remainder  to,  or  to  the  use 

**  of  the  first  or  other  son  or  sons  of  the 
body  of  any  person  lawfully  begotten,  with 
any  remainder  or  remainders  over  to,  or 
to  the  use  of,  any  other  person  or  personi^ ; 
or  in  remainder  to,  or  to  the  use  of  :  a 
daughter  or  daughters  lawfully  begotten, 
with  any  remainder  or  remainders  ta  any 

''  other  person  or  persons;  that  any  son  or 
sons,  or  daughter  or  daughters,  of  such 
person  or  persons  lawfully  begotten,  or  to 
be  begotten,  that  shall  be  bom  after  the 
decease  of  his,  her,  or  their  father,  shall 
and  may  by  virtue  of   such  settlement, 

''  take  such  estate  so  limited  to  jthe  firat  and 
other  sons,  or  to  the  daughter. or  daughters, 
in  the  same  manner,  as  if  born  in'  the  life- 
time of  his,  her,  or  their  father;,  although 

''  there  shall  happen  no  estate  to  be  limited 
to  trustees  after  the  decease  of  the  father, 
to  preserve  the  contingent  remainder  to 

'^  such  after  bom  son  or  sons,  daughter  ot 

*y  daughters,    until  he,  she  or  they  come  in 

**  esse^  or  are  born  to  take  the  same  ;    any 

^^  law  or  usage  to  the  contrary  in   any  wise 

'*  notwithstanding/' 
The  decision  of  the  lords,  enforced  as  it 

is  by  the  enactment  of  parliament,   has  esta- 
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blisbed  the  general  rule  as  it  has  been  stated ; 
and  the  decisions  have  carried  the  principle 
to  the  extent^  that  the  after-born  child  shall 
be  intitled  to  the  rents  filing  due  in  the 
interval,  between  the  death  of  the  father 
and  the  birth  of  the  child.  The  rule  of 
the  common  law,  as  well  as  the  enactment 
of  the  statute,  is  confined  to  persons  who 
are  to  take  by  purchase.  It  has  not  any 
application  as  between  persons  intitled  by 
descent ;  and  therefore  the  rents  which  be- 
come due  while  a  child  is  in  ventre  sa  mere, 
and  who  when  born  would  become  heir,  will 
belong  to  the  heir  for  the  time  being,  and 
not  by  relation,  to  the  nearer  heir  when  bom : 
for  there  may  be  a  long  interval  between 
the  death  of  an  ancestor,  and  the  birth  of  a 
person  who  eventually  may  be  heir :  thus, 
a  person  may  die  leaving  a  sister  his'  heir, 
and  at  a  great  distance  of  time,  the  father 
may  have  aBon;  and  that  son  may  become 
heir  in  exclusion  of  the  sister. 

The  practical  conclusions  to  be  drawn, 
arcj 

1st,  That  a  title  depending  on  the  destruc- 
tion of  contingent  remainders,  cannot  be 
deemed  good,  as  against  a  child  in  ventre  sa 
fnere'i  because  such  child  when  bom  will  be 
considered  as  in  esse,  so  as  to  prevent  the 
destruction  of  the  contingent  remainders ; 
consequently  such  title  cannot  be  considered 
as  safe,  during  the  interval,  while  it  shall 
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be  kft  IB  doubt  wbeUifW  there  is  a  child  iB 
'9€ntre  m  mere,  or  whether  rach  child  will  or 
will  not  be  bom.  Consequently  there  maj 
be  a  suspensiod  in  the  right  of  carrying  the 
estate  to  market  during  the  pisriod  of  un^ 

certainty. 

£dly,  A  title  cannot  be  safely  accepted 
from  a  person  who  is  the  heir  pro  tempore, 
while  there  is  a  possibility  that  a  nearer  heir 
or  even  a  co*heir  may  be  bom.  And  it  is 
material  that  the  title  of  such  nearer  heir^ 
cannot  be  barred  by  nonclaim  on  a  fine,  or 
by  the  statute  of  limitations,  prior  to  the 
period  of  its  birth ;  for  the  statute  will  not 
begin  to  run  against  such  nearer  heir,  until 
such  heir  shall  be  in  existence.  It  is  said, 
that  such  nearer  heir  may  to  the  fine  of  the 
immediate  heir,  plead  partes  Jinu  nihil.{a) 
Had  not  the  point  been  so  decided,  a  tra« 
verse  admitting  the  seisin  and  avoiding  it» 
would  have  appeared  to  be  the  more  con-* 
sistent  proceeding. 

.  It  is  also  to  be  remembered  that  an  estate 
once  vesting  by  purchase,  in  a  person  an- 
swering the  description  of  heir,  would  not 
by  the  common  law,  be  divested  by  the 
birth  of  a  nearer  heir^  unless,  indeed,  the  law 
in  this  respectis  altered  by  the  statute ;  and 


(«)  Hob.  8S3. 


it  does  not  seem  to  be  altered,  except  as  to 
children  being  in  ventre  sa  mere.{a) 

But  under  the  learning  of  u$es  and  of  ex- 
ecutory deyises,  a  gift  to  a  class  of  persons 
may  give  a  title^  first  to  one  person^  and 
afterwards  open  and  admit  of  a  participa^ 
tion  by  others^  But  at  the  common  law» 
and  under  the  learning  of  remainders,  a 
gift  to  a  class  of  persons  will  not  admit  to  a 
participation,  any  who  are  born  after  the 
determination  of  the  particular  estate , 
though  such  after  born  persons  might  take 
under  a  gift  operating  by  executory  devise. 
Of  springing  or  shifting  use.(&) 

By  this  distinction,  different  parts  of  the 
certificate  in  Mogg  v.  Moggy  are  reconciled ; 
the  same  words  of  description  having  under 
diflerent  circumstances,  conferred  a  title  on 
a  different  number  of  the  grandchildren  of 
the  testator. 


f^thiff.  Of  Persons  who  hove  collateral  Intw^ 
ests  or  derivative  EstateSi 

It  is  a  principle  of  law  that,  quod  meum 
est  sine  facto^  sive  defectu  meo,  amitti  vet 
in  alienum  transferri,  non  potest.    A 


(a)  Watkitis  on  Dctccnto,  136,  138,  140. 

(6)  Mogg  V.  Mogg,  in  Chancery,  1816,  i8W. 
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^uence  of  this  principle,  is,  that,  notwith* 
standing  the  merger  or   surrender  of   any 
estate  belonging  to  a  particular  tenant^  the 
charges  created  by  that  tenant,  will  con- 
tinue; and  so  will  leases  and  other  estates 
derived  or   carved    out   of   the   estate   so 
merged  ;  and   the  rents   and  conditions'  an- 
nexed to  the  reversion,  as  the  es»tate  which 
becomes  merged,  will  cease  to  exist.   Hence 
the   decision  in  Webb   v.  Russel,    and  the 
case  already  cited  from  Moor.     The  cha- 
racter of  tenant  and  reversioner  does   on 
the  merger  of  this  reversion,  cease  between 
the  particular  tenant  and  his  lessee ;  nor  as 
to   rents,  services,  reservations,  &c.  is  the 
character  communicated  to   the  person  in 
whose  estate  the  merger  takes  place*     But 
the  policy  of  the  law  establishes  a  relation 
between  the  owner  of  a  derivative  estate, 
and  the  person,  who,  after  the  merger,  has 
the  next  estate  in  reversion  or  remainder. 
Therefore  after  the  merger,  the  under-lessee 
may  surrender, {a)  to  the  person  who  has  the 
next  estate ;  or  the  lessee  may  be  punished 
for  waste,  at  the  suit  of  the  owner  of  that 
remainder  or  reversion.  And  although  prior 
to  the  merger  of  the  estate  of  the  lessor, 
there  could  not,  on  account   of  the  mesne 
interest,     have  been  any  merger    of  the 
derivative  estate,  in  the  estate  in  which  the 

-      1  ■       ■■  ■    ■  ^^ ■ ^^,^^^, 

(b)  Shep.  Touch.  Chap.  Surrender. 
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merger  of  this  reversion  has  taken  place^ 
yet,  after  the  merger  of  this  reversion,  the 
derivative  estate  may  on  its  union  with  the 
next  estate  in  remainder  or  reversion  be- 
come merged  in  that  remainder  or  rever- 
sion. The.  authorities  applicable  to  this 
point  are  Archer's  case,  (a)  Bredon's  case, 
Treporfs  case,  Webb  v.  Russell ^  and  many 
other  casics  already  cited. 


26thly,  Of  Persons  who  have  equitable  Estates. 

Merger  is  not  fovored  in  equity,  except  to 
promote  the  intention.  The  language  of  the 
books  is  even  that  mergers  are  odious  in  equity, 
and  never  allowed  unless  for  special  r€;a- 
sons  ;{b)  and  therefore  though  there  may^  as 
to  equitable  estates,  be  an  union  in  equity^ 
as  well  as  at  law,  yet  equity  would  not 
permit  ah  acceleration  of  charges,  incunxr 
brances,  &c.  as  a  consequence  of  the  unioq, 
against  the  justice .  of  the  case,  or  contrary 
to  the  intention.  But  even  in  equity,  if 
a  man  grant  a  lease  of  the  possession,  while 
he  has  merely  a  reversion  or  remainder  ex- 
pectant on  a  prior .  estate ;  yet  on.his  pur- 
chase of  the  particular  estate,  equity  pro- 
ceeding upon  those  rules  which  govern  that 


(a)  I  Rep,  «7> 

\fi)  Phillips  V.  PhUlipi,  IP.  W.  41. 
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court  in  enforcing  specific  performance  of 
contracts,  would  decree  a  lease  to  operate 
on  the  ownership  thus  acquired,  subsequent 
to  the  tease  ;  so  as  to  charge  the  possession 
with  the  lease.     But  if  a  tenant  in  tnl  of  an 
equitable  estate,  with  the  remainder  or  re«* 
version  in  fee  by  descent,  should  levy  a  fine 
with  proclamations,  instead  of  suffering  a 
common  recovery^  it   is  probable,  and  in* 
deed  almost  certain,  that  the  incumbrances 
affecting  the  reversion,  by  reason  of   the 
debts  of  an  ancestor,  would  not  be  accele- 
rated  in  equity,  as  they  would  be   at  law, 
by  this  union  of  the  ownership  of  the  equita- 
ble estate-tail,  with  the  equitable  remain- 
der or  reversion  in  fee.     No  authority  for 
this  precise  point  has  been  found  ;   but  the 
case  of  Phiiiips  v.  PhiiUpi^  affords  a  principle 
sufficiently  relevant  to  shew  the  rule  of  the 
court.    In  that  ca3e{a)  an  existing  estate  pur 
amtre  vie,  was  limited  to  one  for  the  life  of 
another,  and  was  not  allowed  to  merge  in  an 
estate  which  the  party  had  to  her  and  the 
heirs  0f  her  b^dy :  but  on  her  death  without 
heirs  of  her  body,  her  executors  and  admi* 
nistrators  became  intitled  as  occupants,  in 
exclusion  oi  the  heir  claiming  by  resulting 
trust,  and  the  remainder-man  or  reversion- 
er ;  and  on  the  declared  ground  that  merger 
is  odious  in  equity. 


(a)  PhiLUpt  ▼.  Phillips,  1  P.  Willi.  35. 
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As  to  mon^  land.  The  union  of  the 
title  to  the  money  in  the  person  who  is 
owner  of  it^  whether  it  be  real  or  personal 
property,  will  extinguish  the  demand.  The 
fiind  must  be  taken  as  it  is  found.(a) 


%7thlyy  Of  Persons  who  are  Creditors. 

In  the  last  division  notice  was  taken  of  a 
point  applicable  to  creditors  in  reference  to 
equitable  estates  ;  but  the  cases  more  rele- 
vant to  the  present  division  are  those  which 
arise  on  the  transactions  of  executors  or  ad«- 
ministratorsy  who  are  zi  such  liable  to  the 
debts  of  the  persons  whom  they  represent, 
and  whose  estates  become  merged  in  estates 
belonging  to  the  executors  or  administrators 
in  their  own  right.  Executors  or  admini-. 
strators  may  alien  the  assets  of  the  testiettor 
or  intestate  discharged  from  the  claims  of 
the  creditors.  The  creditors  have  no  specific 
lien  on  the  property,  and  therefore  cannot 
follow  it  at  law,  except  by  execution  against 
the  goods  and  chattels  of  the  deceased, 
while  they  remain  his  goods  and  chattels 
unadministered.  The  rule  is  the  same  in 
equity  as  at  law,  with  the  exception  of  those 
cases  in  which  there  is  a  fraud  by  pledging 


^  (a)  PuUei^  y.DnrlingtaD,  1  Bra  C!b.  Cbt.  SKia.  9  Vet.  J«n. 
175. 
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the  goods  of  the  deceased  for  the  debt  of 
the  executor  or  administrator^    and  thus 
diverting  the  goods  of   the  testator  from 
the  purposes  to  which  they  ought  in  justice 
to  be  appropriated. 

After  the  merger  of  a  term  belonging  to 
an  executor  or  administrator  in  that  cha- 
racter,  in  the  reversion  or  remainder  which 

■ 

the  executor  or  administrator,  or  the  hus- 
band of  an  .executrix  or  adminstratrix  has, 
in  his  own. right,  the  term,  it  should  seem, 
no  longer  remains  the  assets  against  which 
an  execution  can  be  sued  as  part ,  of  the 
goods  of  the  testator  or  intestate. 

The  law  considers  this  alienation  or  ex-* 
.  tinguishment  of  a  term,  as  a  devastavit ; 
making  the  executor  or  administrator  liable 
to  an  action  or  process  on  which  execution 
may  be  sued  against  his  own  proper  goods 
and  thattels. 

So  a  merger  of  the  term  of  an  executrix 
or  administratrix  in  the  reversion  or  remain- 
der of  her  husband^  will  be  a  devastavit  by 
the  husband  and  wife,  during  the  coverture, 
and  it  should   seem,  by  the  wife  after  the 
death  of  her  husband,  or  other  determina* 
tion  of  the  coverture.       But  on  general 
principles,  and  even  on  decisions,   the  hus- 
band could  not  be  liable  for  the  devastavit 
at  any  time   after  the  death  of  his  wife,  or 
other  determination  of  the  coverture,  except 
when  there  is  judgment  for  the  devastavit 
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s^inst  him  and  his  wife  during  the'cover- 
ture.(a) 

The  authorities  Which  occur  in  the  bobks 
are  to  this  effect. 

A  man  had  a  lease  for  years  as  executor, 
and  afterwards  purchased  the  land  in  fee ; 
the  lease  is  extinct,  but  yet  the  lease  shall 
be,  against  the  executor,  as  assets;  {b) 

A  man  has  a  term  as  executor,  and  pur- 
chases the  freehold  ;  the  lease  is  not  extinct 
€is  far  as  it  is  assets  ;  but  it  seems  that  it 
shall  be  extinct  as  to  the  executor,  the  pur- 
chaser to  have  this  as  a  term.(c) 

It  seems>  if  a  man  has  a  lease  for  years  as 
executor,  and  afterwards  he  purchases  the 
reversion,  the  lease  is  liot  extinct,  and 
especially  so  far  as  it  is  to  be  assets  in  his 
hands,  against  the  executor;  and  if  it  should 
be  extinct  it  seems  to  be  a  devastavit  ad 
uitimum  [read  ad  vaientiam.']{d) 

Two  had  a  lease  for  years  as  executors 
to  I.  S.  and  they  purchased  the  reversion 
in  fee,  the  lease  is  extinct  ;  but  they  shall 
be  charged  for  this  as  assets ;  but  where  they 
have  this  as  executors,  and  there  is  a  mesne 
lease  in  reversicm  for  years,  and  they  pur- 
chase the  reversion  of  the  land  in  fee,  the 


(a)  Manson  v.  Bourn,  Cro.  Car.  518. 
{b)  Broke,  ExtingaMhmeiity  54. 
(c)  Broke«  Execatort,  174. 
{d)  Broke,  Exting.  57. 
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first  lease  jrelnains  by  reason  of  the  mesne 
remainder,  [read  estate.](a) 

To  these  may  be  added  the  case  already 
cited  that,  if  feme  executrix  has  a  term,  and 
she  take  baron,  and  the  baron  purch^e  the 
reversion,  the  term  is  extinct  as  to  the  feme, 
if  she  survive,  but  in  respect  of  all  strata- 
gers,  she  shall  account  for  the  term  as  assets 
in  her  hands,  {b) 

That  the  term  is  assets  is  an  opinion  to 
be  adopted  with  caution  ;  and  to  be  under^- 
stood  with  some  qualification.  In  conse- 
quence of  annihilating  the  term  by  his  own 
act,  the .  value  of  the  term  is  assets  in  the 
hands  of  the  husband  or  executor,  &c. ; 
makii^  the  husband  in  his  life^time,  and  hi8 
wife  after  his  decease,  liable  to  that  extent^ 
as  for  value  received ;  or  for  a  devastaut. 
But  at  law,  the  term  does  not,  it  is  appte- 
hended,  continue  specifiasUfy  liable  to  the 
demands  of  the  creditors,  merely  as  credi- 
tors. This  is  asMimed  to  be  the  result  4S£ 
the  cases.  In  some  of  tlraoi,  it  will  be  ob« 
served,  it  is  said  the  lease  is  not  extbict, 
especially  as  to  be  assets  in  his  hands^  lui 
executor ;  and  if  it  should  be  extinct  it 
should  be  assets  <id  ultimum  (meaning  ^ 
vakntiam  ;)  in  others  that  it  shall  be  extinct 


(tt)  Broke,  Lease,  63. 

(6)  Moor,  54.  pU  157.  Pasch.  Seiz.  Adod.  Vio.  Abr.  Ex^ 
llngaitbintnt. 
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as  to  the  executor  of  the  purchaser^  to 
have  it  as  a  term;  and  in  others  that  it 
9hall  be  assets  though  it  be  extinct.  From 
these  expressions  it  is  evident  that  a  dqubt 
ha$  been  entertained  on  the  point.  That 
doubt  seems  to  be  resolved  into  the  con* 
iclusion  that  the  term  will  be  completely 
annihilated  at  }aw^  as  against  the  etxecu- 
tor  aiul  all  other  persons ;  and  that  the 
valuer  of  that  term  will  be  assets  in  the  bands 
of  the  execi}tor. 

.  Thus  in  Chffvltqri  and  others  v.  Low  nnd 
athers^ifl)  ^  ca^  in  which  the  father  hi^  a 
term/^d*  contracted  to  purchase  the  inhe- 
ritance^ and  died^  hbving  made  his  son  exe- 
cutor^ who  assigned  the  term  to  attend  the 
inheritance^  and  afterwards  took  a  conveys 
ance  of  ^the  inheritance,  Iiord  Chancellor 
Talbqty  said»  ^'  It  is  observable  that  the 
testator  Htnry  LaWy  the  father,  had  in 
effect  purchased  the  inheritance,  and  the 
**  son  obtained  a  conveyance  of  the  inheri- 
tatice  in  conformity  only  to  the  father^s 
intentipns.  The  term,  by  this  assign^ 
ment  jpade  of  it  by  Samuel  the  son,  is 
*^  b0CQn]4  Qot  assets  at  law,  for  Which  reason 
'^  thiB  1 4$;gatee  cannot  pursue  it  s^pecifically, 
**  Jbut  ji)ust  Jiaye  her  satisfaction,  as  tor  a- 
*'  ^i^yastavit,  out  of  the  executoj's  assets ; 


9( 
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(a)  3  P.  Wmt.  828. 
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for,  as  this  case  stands^  the  legal  interest  of 
the  term  being  in  trust  for  the  mortgagor, 
at  the  time  when  the  mortgage  of  the  in- 
^^  heritance  was  made,  it  was  so  far  a  fraud 
'^  on  the  mortgagee,  as  it  was  concealed  from 
^'  him  ;  and  the  trustees  of  this  term  of  one 
thousand  years,  which  was  assigned  tO 
attend  this  inheritance,  became  trustees 
for  the  mortgagee  of  the  inheritance. 
Nay  a  term  assigned  in  trust  to  attend 
**  the  inheritance,  will,  in  equity,  follow  all 
**  the  estates  created  thereout^  and  all  the 
'^  incumbrances  subsisting  upon  such  inhe- 
**  ritance ;  and  is  so  connected  with  it, 
"  that  equity  will  not  suffer  it  to  be  sever- 
*'  ed  to  the  detriment  of  a  bona  Jide  pur- 
'*  chaser,  who  shall  have  the  benefit  of  all 
interests  which  the  mortgagor  had  at  the 
time  the  mortgage  was  made,  unlesa 
against  an  intermediate  purchaser  with^ 
*'  out  notice. 

"  Therefore  the  judgment  creditor  of  the 
mortgagor  must  be  first  satisfied  accord- 
ing, to  the  priority  of  liens  affecting  the 
real  estate ;  in  the  next  place  the  mort- 
gagee. And  as  the  estate  is  to  be  sold  for 
the  satisfaction  of  creditors,  though  the 
*'  sifter  who  is  administratrix  of  her  brother 
Samuel^  claims  a  debt  but  by  simple  con- 
tract, on  account  of  the  devastavit ;  jret 
having  a  right,  as  administratrix,  to  re- 
tain against  all  creditors  in  equal  degree. 
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she  shall  consequently  retain  her  debt 
prior  to  all  the  simple  contract  creditors 
"  of  her  brother/^ 

Though  such  are  the  rules  of  courts  of 
law^  it  is  at  least  probable  that  a  court  of 
equity  would  not  suffer  creditors  to  be  de- 
frauded by  the  merger  of  the  term ;  but 
would  follow  the  inheritance  while  it  remain- 
ed with  the  executor,  &c.  or  with  the  wife, 
or  with  the  husband;  so  as  to  give  to  the* 
creditors  out  of  the  inheritance,  a  compen- 
lotion  to  the  value  of  the  term  as  assets  be« 
longing  to   them  in  equity,  though  witb^ 
drawn  from  them  by  the  rules  of  law.  This, 
if  it  be  the  rule  of  the  court,  is  one  of  the 
many  exceptions  to  the  general  rule,  (equitas 
sequitur  legem.     But   the  case  of  Charlton 
«?.  Low  seems  to  negative  the  equity,  while 
other  cases,  which  prove  that  a  court  of 
equity  will  revive  an  estate  which  has  been 
merged,  to    the  prejudice  of  a  ceftui  qui 
trP^t,  favpr  the  equity. 


^Bthlj/,    Of     persons  who    have    legal    and 

equitable  Interests  united. 

The  exception  to  merger  arising  from 
the  circumstances  that  the  same  person 
t£ikes  in  different  rights,  must  be  also  attend- 
ed  by  the  circumstance  that  both  these  rights 
are  recognized  by  law^  and  considered  to 
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be  distinct ;  and  not  merely  by  the  circum- 
stance that  one  of  the  rights  is  legal,  the 
other  equitable.(a)  And  in  qpiany  instances 
in  which  a  legal  estate  held  in  trust  has  been 
merged,  the  court  has  ordered  a  convey- 
ance to  be  made  to  create  a  like  interest. (i) 
Also  to  change  priorities,  as  between  mort- 
gagees there  must  be  a  legal  estate.(c) 

And  as  a  legal  estate  cahnot  merge  in  an 
equitable  one,  it  frequently  deserves  consi- 
deration, in  the  application  of  merger,  to 
consider  whether  the  term  be  not  legal,  and 
the  inheritance  equitable,  or  e  coriverso. 

But  there  will  not  be  any  relief  in  equity 
when  the  intail  of  a  copyhold,  is  destroyed 
by  the  descent  of  the  freehold  tenure  j  for 
there  is  a  legal  ownership  of  each  estate  ; 
and  the  extinguishment  is  iii  consequence  of 
ownei-ship,  and  by  the  ordinary  appiicatioil 
of  the  rules  of  law.(rf) 

It  has  already  been  shewn  that  an  equita- 
ble fee  may  be  extinguished  ill  the  legal  fee, 
and  that  the  purchase  of  the  legal  fee  will 
govern  the  order  of  succession. 

In  general  too,  all  equitable  interests 
will  be  absorbed  in,  and  extitiguished  by 
the  legal  interest,  as  far  as  they  are  united. 


(a)  Lane,  111.  8tr.  240.  689. 

(6)  3  Ch.  C.  52.  Supra. 

(c)  Str.  689.  Willoughby  v.  Willoughby,  2  Term  Rep. 

(cQ  a  Vcnu  91. 2  Ves.  J.  524. 
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since  the  legal  estate  will  govern  the  title^ 
as  £ir  as  the  same  person  has  the  legal  estate^ 
and  the  benefit  of  thjtt  estate^  as  the  equi* 
table  Qwner.(a) 

But  the  legal  estate  will  not  extinguish 
more  of  the  equitable  interest,  than  is  cor-t 
responding  to,  and  co-extensive  with  the 
legal  estate. 

Also  it  is  said,  where  a  charge  upon 
land  comes  to  the  saine  person,(6)  that  is 
ijititled  to  the  land,  if  he  has  not  the 
same  interest  in  both,  there  shall  be  no 
extinguishment  upon  this  account«(c) 

This  observation  affords  a  distinction  be- 
tween legal  and  equitable  estates,  on  the 
one  hand,  and  freehold  and  copyhold  in- 
terests, on  the  other  hand ;  because  the  fee 
of  a  copyhold  may  be  extinguished  in  a 
particular  estate  of  the  freehold  tenure. 
So  if  a  person  has  a  charge  on  the  inherit- 
ance, and  purchases  an  estate,  being  abor- 
tion of  that  inheritance,  the  charge  will  not 
be  extinguished  or  suspended,  except  so 
far  as  it  affects  the  ownership  which  the 
party  acquires  in  such  portion  of  the  in- 
heritance. 

The  general  rule  also  is,  that  if  a  per^ 


(a)  Wade  v.  Pa^et,  1  Bro.  C.  C.  363. 

(b)  Clerk  v.   RutlaDd,   Lane^    111.      Chester  v.    Willet» 
jimbl.  246. 

(c)  Price  ▼•  Seyt,  Baro*  Ch.  Caa.  120. 
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son  has  a  portion  charged  on  the  inheritaoce/ 
and  then  acquires  the  inheritance  in  fee- 
by  purchase^  the  charge  cannot  be  enforced' 
by  the  personal  representatives  to  the  pre- 
judice of  the  heirs  or  real  representatives, 
unless  there  be  evidence  of  the  intention  of 
the  owner  of  the  fee,  that  the  charge  should^ 
not  merge.(a) 

It  is  otherwise  when  the  inheritance  de- 
scends OQ  an  infant  intitled  to  a  portion, 
or  when  an  estate-tail  only(A)  is  acquired,- 
or  creditors  would  be  prejudiced.(c) 

The  first  of  these  exceptions  to  the  gene- 
ral rule  is  from  principles  peculiar  to  courts 
of  equity,  in  favor  of  infonts,  that  a  portion 
belonging  to  an  infant  shall  notj{d)  during 
her  infancy,  be  extinguished  to  the  preju-* 
dice  of  the  executors  or  administrators,  for 
the  benefit  of  the  heir.  This  point  opens 
to  the  extensive  learning  of  merger  of  por- 
tions, and  it  would  be  tedious  in  this  place 
to  trace  all  the  distinctions.  There  are 
also  some  other  exceptions  to  the  general 
rule  that  the  succession  shall  be  governed  ^ 
by  the  legal  and  not  by  the  equitable  estate ; 
for  if  a  person  has  a  term  of  years  at  law. 


(a)  Chester  V.  Willes,  Atnbl.  24G. 

(b)  Chandosv.  Talbot,  P.  W.   Ambl.  246. 

(c)  Ambl.  000. 

\d)  Powell  V.  Morgan,  2  Vern.   91.   Thomas  v.   K^ymisl^ 
2  Vern.  348. 
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tod  purchases   the  equitable    inheritance, 
the  term  will  become  attendant  on  the  in- 
heritance, for  the  benefit  of  the  heirs,   in 
exclusion  of  the  executors;    or  more  cor- 
rectly speaking,  the  executors  as   to   the 
legal  estate,   will  become  trustees  for  the 
heirs.(a)     Also  when  a  copyholder  of  the 
legal  estate  purchases  the  equitable  fee  of 
the  freehold  tenure,  the  heirs   of  the  free- 
hold tenure,  though  merely  equitable,  willbe 
intitled  to  the  benefit  of  the  legal  estate  of  the 
copyhold  tenure.  These  general  observations' 
will  be  sufficient  to  induce  an  investigation 
of  the  many  and  nice   distinctions  which 
will  be  found  on  an    examination  of  the^ 
rules  of  courts  of    equity,  as  applied  be- 
tween   persons   having  conflicting    rights, 
arising  under  like  circumstances.     The  ge- 
neral rule,(6)  however,  is,  **  if  a  man  has  the 
^'  same  interest,  and  absolute  dominion  and 
property  in  the  whole  inheritance,  as  he 
has  in  the  term  or  power  for  raising  mo- 
ney out  of  the  inheritance,  there  it  must 
merge,  for  a  man  cannot  have,  a  power' 
to  raise  money  merely  for  my  benefit  out 
"  of  that  which  is  mine.     But  if  there  be' 
"  any  difference  in  the  two  interests,  or  any 
"  other  person  intermediate,  then  there  can 
*'  be  no  merger ;  for  if  there  be  any  merger 
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(a)  Charlton  v.  Low,  3  P.  Wmt.  828. 
\h)  2  Fonbh  167. 
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\*  in  the  first  caae^  it  will  change  the  intent 
*^  of  the  conveyance ;  and  in  the  other  case^ 

there  being  an  intermediate  estate,  there 

is  no  merger  at  law,  no  more  is  there  in 

a  court  of  equity  in  the  case  of  a 
«  trust/' 

And  it  was  held  by  Lord  Chancellor 
Hardwkke,  in  the  case  of  Willsughby  v.  Wil-^ 
io^gf^yJfi)  that  though  the  law  says,  that 
the  term  and  the  fee  being  in  different  per- 
sons,  they  are  separate  distinct  estates^  and 
tiie  one  net  merged  in  the  other,  yet  the 
beneficial .  and  profitable  interest  of  both 
being  in  the  same  person,  equity  will  unite 
them  for  the  sake  of  keeping  the  property 
entire. 

But  though: a  term  will  not  become  atten- 
dant on  the inhaitance,  by  theoonstruction- 
of  a  court  of  equity,  eiccept  und^r  the  cir- 
cumstances stated  in  the  general  rule,  yet 
it  may  under  other  cireumstance.s  become 
attendant,  by  the  express  declaration  of  the 
owner  of  the.  term»  and  of  the  inheri- 
tance.(i) 

In  this  place  it  will  be  relevant  to  notice 
the  consequence  of  the  payment  of  a  charge 
by  a  person  who  lias  a  particular  estate  for 
life  or  in  tail. 

Either  of  these  persons  on  paying  the 


(«)  1  Tenn  Rep.  708. 

\h)  Scott  nFenboulet,  lfiro.Ch.CM. 
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charge  may  by  express  declaritiioD,  by  ac- 
tual assignment,  or  by  any  other  act  which 
is  equivalent  to  a  declaration  or  an  assign- 
ment, keep  the  charge  on  foot  for  the  be- 
nefit of  his  personal  representatives.  But 
it  was  necessary  that  a  rule  should  be  framed 
for  regulating  the  rights  of  representatives 
when  no  declaration  or  assignment  existed ; 
and  the  courts  of  equity  have,  by  their  de- 
cisions established  these  distinctions-^First, 
when  a  tenant  in  tail  (a)  having  as  such  power 
of  alienation,  pays  off  a  charge  oh  the  ^rtate» 
he  is  considered  to  have  intended  to  exone- 
rate the  estate. 

In  order  therefore  to  preserve  the  charge 
for  the  benefit  of  his  personal  representa>* 
tives  against  the  issue  in  taiU  or.  against  the 
persons  in  reversion  ^  or  remainder,  there^ 
must  be  a  declaration  or  an  assignment,  de-* 
monstrating  an  intention  to  preserve  the 
charge ;  and  here  note  the  difference  betil^e^' 
the  payment  of  a  charge,  which  is  a  vohm- 
tary  act,  and  the  devolution  of  the  estate^ 
to  him  when  he  already  has  the  charge. (6) 

But  when  a  tenant  for  life,  or  even  a 
tenant  in  tail,  who  is  excluded  from  the 
power  of  alienation,  pays  off  a  charge;  then 
prima  facie  y  and  in  the  absence  of  evidence^ 
the  charge  will  continue  for  the  benefit  of 


i*i«i 


(a)   1  Bro.  C.  C. 

[h)  Chandos  t.  T«lbot,  2  P.  W. 
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his  representatives :  and  in  order  to  extin«« 
guish  the  charge  for  the  benefit  of  the  owners 
of  the  estate, (a)  viz-  the  persons  in  remain- 
der or  reversion,  there  must  be  evidence  of 
an  intention  to  exonerate. 

And  a  person  who  has  a  limited  interest,, 
consisting  of  an  estate  for  life,  and  of  a  re- 
mainder or  reversion  in  fee,  subject  to  in** 
terposed  estates  in  other  persons,(6)  will  be 
considered  only  as  a  tenant  for  life  with 
reference  to  the  charge. 

And  in  all  cases  involving  these  or  similar 
questions,  the  prudent  course  is  by  an  exf 
press  declaration  or  an  assignment,  to  ad-r 
just  the  rights  as  between  those  who  are  to 
succeed  to  the  property  after  the  death  of 
the  tenant  for  life,  or  the  tenant  in  tail,  by 
an  instrument  which  shall  fully  and  clearly 
express  the  intention. 

As  connected  with  the  subject  it  may  also 
be  observed,  that  when  an  estate  is  incum- 
bered by  an  ancestor,  or  former  owner,  and 
some  of  these  incumbrances  are  discharged 
by  the  succeeding  owner,  then  as  between 
the  other  incumbrances,  and  the  owner, 
the  owner  will  be  intitled  to  stand  iu  the 
place  of  those  persons,  whose  incumbrances 
he  has  discharged,   and  to  obtain  the  like 


(a)  Shrewsbury  v.  Shrewsbury,  1  Ves.  J.  227. 
(6)  Wyndbam  v.  Earl  of  Egremont,  AmbU  753.    Jones  r* 
|f  organ,  1  Bro.  C.  C,  2p6. 
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jiriority,  &c.  But  when  a  man  has  created 
various  incumbrances,  and  discharges  some 
of  them,  such  exoneration  will  be  for  the 
benefit  of  the  other  incumbrancers,  so  as  to 
accelerate  their  charges,  and  give  to  them 
the  benefit  of  the  exoneration. 


Z^thlyy  As  to  Persons  who  have  a  prior  Titli, 
and  who  are  interested  in,  or  may  be  affect- 
ed  by,  the  Consequences  of  a  Merger. 

Lastly  y  Of  Persons  who  have  collateral  Claims 
upon,  or  Interests  derived  out  of  both  or 
either  of  the  Estates,  which  are  united  ;  and 
under  this  Head  of  the  Acceleration  of  the 
Estate  in  Reversion  or  Remainder,  as  a  Cort" 
sequence  of  the  Merger. 

The  material  points  properly  belonging 
to  these  several  heads  have  in  effect  been 
already  examined^  To  give  a  summary 
view  of  their  application  is  all  that  reknains 
to  be  performed. 

The  general  rule  is,  that  a  stranger  (fr 
third  person,  shall  not  be  prejudiced  by 
merger ;  and  hence  the  case  in  Co.  Litt.(tf) 
already  cited,  "  that  if  tenant  for  life  sur-- 

render  to  him  in  reversion,  being  withih 

age,  he  shall  not  have  his  age,  for  that 


(a)  1  iQit.  338.  b. 
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''  should  be  a  prejudice  to  a  stfanger  who 
'*  is  become  a  demandant  in  a  real  action/^ 

But  strangers  may  be  benefited  by  or  in 
consequence  of  a  merger.  Thus  a  titie  by 
dower  or  curtesy  may  arise ;  an  intert^te 
termini  may  commence  in  estate ;  the  protec- 
tion from  an  action  of  waste,  by  reason  of  a 
mesne  interposed  estate  of  freehold,  may 
cease  in  consequence  of  the  merger ;  and  a 
person  who  has  a  right  of  action,  may  be 
obliged  to  sue  one  person  instead  of  suing 
another,  though  an  infant j  because  the  free- 
hold which  was  in  one  person  has,  by  the 
merger,  been  changed  to  another  person* 

In  regard  to  benefit^  it  has  been  shewn 
that  creditors  who  have  claims  on  a  reyer* 
sion  or  remainder,  may  prosecute  those 
claims  against  the  posse^i^or,  by  reason  that 
the  reversion  or  remainder  has,  by  merger, 
hfiQome.en  estate  in  possess<ion.  So  a  7^nf^ 
fihar^ef  granted  by  a  person^  who  has  a  re^ 
version  i  or  temainder^  may  becmne  a  chargfe 
on  the  possession,  because  the  particular 
estate  is  determined  by  merger,  and  the  re- 
•v^nipn  or  remainder  accelerated. 

Also  :a  c^ar^e. on  the  particular  estate 
jga,^9  notwithstanding  this  merger,  conti>- 
Jiue,  on  the  ground  that  the  person  i^titled 
Jto  this  rent,  cannot  be  prejudiced  by  the 
jauerger.  The  jgeneral  effect  of  merger,  as 
it  has  already  been  shewn,  is,  as  between 
the  particular  tenant,  whose  estate  is  merged^ 


and  the  reversioner  or  remaindev-man,  to 
bring  the  reyersion  or  remainder  into  the 
game  place  and  like  condition,  as  if  the  par* 
ticular  estate  had  never  existed,  or  had 
itdetermined  by  completing  the  period  of 
its  continuance:  at  the  same  time,  the 
particular  estate  is,  for  all  the  purposes  of 
title,  to  be  contemplated  by  the  lawyer,  as 
having  existed  and  as  continuing  in  point  of 
title,  though  determined  as  an  estate ;  and 
the  charges,  by  way  of  rent,  judgment,  an^ 
ituity,  and  under'-leasesy  to  have  continuance 
in  like  manner  and  for  the  same  time,  as  if 
the  particular  estate  were  actually  con- 
tinuing. 

A  few  particular  cases  may  be  noticed. 

1st,  A  charge  on  a  lunatic^s  estate,  *£illkig 
tn  to  him  as  representative  to  bis  sister,  shall 
^iti/k  for  his  heir  at  law.(a)  This  point  is 
referred  to  the  ground 'that  tiiere  is  no  equity 
betvreen  the  heir  ait  l»w  of  a  Itmatic^  and  h»» 
:jpei^onal  ntpresmitatives.  \ 

2dly,  By  the  surrender  and  consequently 
by  the  merger  of  a  mesne  estate  of  freehold, 
a  ^reversioner  or  remainder-man  may  com- 
plk^te  his  right  to  maintain  «m  action  for 

90Mi€.{b) 


(a)  4  Bro.  Ch.  Cas.  397*  Compton  v»  Oxenden* 
{b)  PageVt  case,    5  Rep.  76.^h.  Gwill.   Bacon -Wasie»  T. 
1  Inst.  SSa  b. 
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The  case  in  Perk.  s.  6f  S,  proves  that  a 
title  to  4ower  may  arise,  in  consequence 
of  merger. 

So  a  privilege^  as  e»emptian/rom  punish^ 
ment  for  waste ^  which  was  annexed  to  an. 
estate,  may  be  lost  by  the  merg<Mr  of  the 
estate,  to  which  that  privilege  was  an- 
nexed.(a) 

So  by  the  enlargement  of  an  estate  the 
privileges  annexed  to  the  estate  which  is  en- 
larged, will  cease,(6) 

Thus,  if  lessee  for  yeiBu^  or  for  ano therms 
life,  be  without  impeachment  of  waste,  and 
the  lessor  confirm  to  him  for  his  own  life, 
and  omit  that  clause,  his  privil  ge  is  gone, 
and  the  estate  is  become  punishable  for  the 
waste. 

This  is  an  example  of  a  new.  estate  in^ 
troduced  by  the  confirmation,  &c.  which 
has  caused  the  merger  of  the  particular 
estate,  and  as  a  consequence  the  extin- . 
guishment  of  the  privilege  annexed  to  that 
estate. 

If  the  lessor  confirm  the  estate  of  his 
lessee  for  life,  with  this  clause,  to  hold  with-> 
out  .impeachment  of  waste,  this  is  a  good 
confirmation  to  change  the  quality  of  estate, 
60  far  as  to  make  it  dispunishable  for  waste  ; 


(<4  Bowles's  case,  11  Rep. 

(b)  Shep.  Touch.  Chap.  Coofirmation. 
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or,  more  correctly,  it  is  the  annexation  of 
a  new  privilege  to  an  old  estate. 

It  remains  to  notice  the  effect  of  merger 
on  the  statute  of  limitations  and  oinonclaim^ 
on  Jims.  These  statutes  never  operate,  ex- 
cept against  rights  and  titles  of  entry,  and 
of  action.  An  estate  while  it  remains  an 
istate,  cannot  be  barred  by  either  of  these 
statutes.  Therefore  persons  liaving  rights 
or  titles  in  respect  of  successive  estates^ 
cannot,  it  is  apprehended,  cause  the  effect 
of  surrender  or  merger  of  the  -.ight  or  title 
to  a  particular  estate,  so  as  to  accelerate 
the  right  of  the  person  vho  is  intitled  under 
the  reversion  or  remainder,  to  pursue  his 
remedy  and  prosecute  his  right.  Such 
merger,  surrender,  or  extinguishment  would 
prejudice  the  person  who,  under  the  statute 
of  limitations,  or  under  the  non--claim  on  a 
fine,  had  acquired  a  title,  as  against  the 
rightful  owner  of  the  particular  estate.  But 
ii  lessee  Jor  years  be  ousted,  and  he  in  the  re- 
version disseised  him,  and  the  lessee  rdease 
to  the  disseisor,  the  disseisee  may  enter,(tf) 
for  the  term  for  years  is  extinct.  But 
otherwise  it  is  in  the  case  of  a  lessee  for  life  ; 
for  the  disseisor  hath  a  freehold,  where^ 
upon  the  release   of  a  tenant  for  life  may 


(a)  1  Inst  275.  b.  270.  a. 
VOL.  III.  P  P 
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enure :  but  the  disseisor  hath  no  term  of 
years^  whereupon  the  release  of  the  lessee 
for  years  may  ensue. 

On    these   distinctions  it    is  observable 
that  the  release  is  to   the  disseisor  and  not 
to  the  disseisee.  After,  as  well  as  before^  the 
release,  the  person  intitled  to  the  reversion 
may  maintain  his  real  action,    and  recover 
the  seisin ;  and  the  disseisor  cannot  insist 
on  the  term  as  a  protection,  since  he  him- 
self has,  by  his  own   act,    caused  the  extiti'- 
guishment  of  the  term  ;  and  therefore  after 
recovery  in  a  real  action  the  disseisor  may 
maintain  ejectment ;    and  it  is  material   to 
this  case,  and  to  many  others  of  a  similar 
nature,  that  a  man  can  never  have  a  term 
for  years,    unless  there  be   a  reversion  or 
remainder  in  some  other  person ;    and  the 
disseisor  can  never,  after  such  release,  alledge 
that  he  is  the  owner  of  the  term,  so  as  to 
be  tenant  to  the  person  who  had  the  rever- 
sion or  remainder.     But  when  there  is  a 
disseisin  of  tenant  for   life,  and,  as  a  con- 
sequence, ofa  person  who  has  the  remainder 
or  reversion,  then  the  release  by  the  tenant 
for  life,  operates  by  way  of  confirmation  of 
title,  by  adding  the  right  to  the  seisin;  and 
no  real   action  can  be  maintained  by  the 
perspn    who    has    the    reversion    or    re- 
mainder until   the  determination   of   the 
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time  of  enjoyment  conferred  by  the  estate 
for  liife. 

And  when  the  termor  for  years  is  barred, 
and  no  release  taken^  then  it  should  seem 
that  the  disseisor  may  protect  himself  in  the 
possession  during  the  term. 


Thus,  after  the  labor  of  twenty-five 
years,  and  an  attempt  to  collect  all  the  ma- 
terial authorities  which,  during  that  period, 
hav^  occurred  to  the  notice  of  the  writer  of 
these  observations,  this  volume  will  be  closed. 
Every  day's  experience  has  more  fully  satis- 
fied  him  of  the  importance  of  this  subject ; 
a  subject  which  has  hitherto  escaped  gene- 
ral attention,  and  been  neglected  for  want 
of  some  work  bringing  the  authorities  into 
one  view,  and  shewing  their  practical  appli- 
cation :  and  should  the  reader  derive  as  much 
useful  knowledge  from  the  perusal,  as  the 
author  has  done  in  the  collection  of  the  ma- 
terials, his  end  will  be  fully  attained. 

It  was  intended  to  have  introduced  the 
learning  of  surrenders  into  this  volume  ;  but 
the  subject  of  merger  has  been  enlarged  to 
three  times  the  extent  of  the  plan,  as  de- 
signed when  the  first  part  of  the  work  was 
sent  to  the  press« 
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The  subject  of  surrenders  will  therefore 
be  reserved  for  the  first  chapter  of  the 
fourth  vdlume.  At  the  end  of  that  volume 
a  digested  index  of  the  subjects  in  this  vo* 
lume»  as  well  as  of  the  subjects  to  be  intro- 
duced in  the  fourth  volume,  will  probably 
be  added.  To  have  added  such  index  at 
present  would  have  increased  this. volume  to 
an  inconvenient  size- 


END  Df  vol.  lit. 
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